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DECISION AND ORDER AWARDING BENEFITS

Thisisaclamfor benefitsunder the Longshoreand Harbor Workers Compensation Act (the
Act), 33 U.S.C. § 901, et. seq., brought by Steve Goodman (Claimant) against CSI Hydrostatic
Testers (Employer), and Reliance National Indemnity Co., c/o LIGA. (Carrier). The issues raised
by the parties could not be resolved administratively, and the matter was referred to the Office of



Administrative Law Judges for aformal hearing. The hearing was held on November 14, 2002, in
Metairie, Louisiana.

At the hearing al parties were afforded the opportunity to adduce testimony, offer
documentary evidence, and submit post-hearing briefsin support of their positions. Claimant testified
and introduced twenty-seven exhibits, which were admitted, including: various Department of Labor
filings, Employer’s report of accident; Social Security Administration earnings records; previous
employment wage reports, Employer’s wage records; medical records from USA Knollwod Park
Hospital, Russo Clinic (William H. Johnson), Houma Orthopaedic (William H. Kinnard), and Carl
T Hayden Veterans Administration Medical Center; medical records and deposition of Dr. Richard
I. Zipnick; medical records of Dr. Steven Laitin; a Department of Veterans Affairs Disability Rating
Decision; pharmacy records; Physician’sDesk Reference insert for Percocet; Claimant’ sjob contact
log; avocational report of Tom Stewart; discovery responses; and Claimant’s request for mileage
reimbursement.*

Employer introduced twenty-three exhibits, which were admitted, including: Employer’s
report of accident; Employer’s claim file; Employer’s payroll file; filings with the Department of
Labor; Claimant’s wage records from other employers; discovery responses; Claimant’s recorded
statement; Employer’ saccident/safety reports; vocational rehabilitation reports, medical recordsfrom
USA Knollwood Hospital; medical records of Drs. Terry W. McLean, William Kinnard, W.H.
Johnson, Steven Laitin, Richard I. Zipnick, Christopher Cenac, and Joseph Gimbal; correspondence
from Claimant’ s attorney; and a CT consultation report dated July 7, 2000.

Following the formal hearing in this case, Employer moved for summary judgment on the
grounds that Claimant was not a covered employee under the Act by virtue of his alleged status as
amember of avessel’screw. Employer’s motion came before this Court in a conference call dated
January 7, 2003, and the parties agreed to consolidate their arguments thereon in the post-hearing
briefs. Based upon the stipulations of the parties, the evidence introduced, my observation of the
witness demeanor and the arguments presented, | make the following Findings of Fact, Conclusions
of Law, and Order.

. STIPULATIONS
At the commencement of the hearing the parties stipulated and | find:
1. The date of the accident/injury was December 15, 1996;

2. The injury occurred in the course and scope of employment;

! References to the transcript and exhibits are as follows: Trial Transcript- Tr.__;
Claimant’s Exhibits- CX __, p.__; Employer Exhibits- EX __, p.__; Administrative Law Judge
Exhibitss ALIX __, p.__
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3. An employer-employee relationship existed at the time of the accident;
4. Employer was advised of the injury on December 15, 1996;

5. A Notice of Controversion was filed on April 16, 2001;

6. The date of the informal conference was May 31, 2001;

7. Employer paid temporary total disability wage benefits from January 27, 1997 to June 20,
2000, at $200.27 per week, totaling $35,648.06; and

8. Employer paid medical benefits.
[I. ISSUES
The following unresolved issues were presented by the parties:
1. Jurisdiction/coverage;
2. Average weekly wage;
3. Nature and extent of disability;
4. Loss of earning capacity;
5. Section 7 benefits; and

6. Penalties, interest, and attorney’s fees.

[11. STATEMENT OF THE CASE
A. Chronology

Beginning in 1968, Claimant served atwenty-eight month tour of duty in Vietnam asaradio
microwave repairman. (CX 18, p. 101; CX 23, p. 4-5). When he returned, Claimant experienced
difficulty adjusting, and in 1973, a psychiatrist approved an honorable discharge form the military.
(Tr. 54). Thereafter, Claimant bounced between nearly eighty jobs, helived in about thirty statesand
in about sixty cities. (CX 18, p. 102, 144). All of hisjobs consisted of manual Iabor in jobs requiring
amedium level of exertion. (Tr. 161-63). In November 1996, Claimant obtained a job through an
employment agency in Morgan City, Louisiana, and he began to work on Employer’s vessdl, the
DISCOVERY, in LaBatre, Alabama. (Tr. 64-65).



Claimant began working on December 2, 1996. (EX 3, p. 3). Claimant was part of a group
of temporary workersoverhauling the DISCOV ERY so that it could performitsmission of removing
pipelines from the ocean’ s floor. (Tr. 66). Claimant’s job was categorized as a “deck hand,” he ate
and slept aboard the DISCOVERY , and he had an expectation of employment when the overhaul was
finished. (Tr. 73, 109-110).

On December 15, 1996, Claimant fell about eighteen inches off a winch and impaled his
buttocks on a flange. (Tr. 69; EX 9, p. 1). Claimant went to an emergency room where he was
diagnosed ashaving acontusionto thecoccyx. (EX 12, p. 2). When Claimant’ s pain did not resolve,
Claimant was eventually treated by Dr. William Kinnard. (CX 14, p. 2). Dr. Kinnard assessed adisc
protrusion at L5-S1 that disturbed the dural sac and nerve root sleeve, aswell asdisc protrusions at
L3-4and L2-3. Id. a 36. On November 17, 1997, Dr. Kinnard admitted Claimant for a lumbar
laminectomy/discectomy at L3, L4, and L5-S1. Id. at 54-57.

After undergoing the surgery, Claimant moved to Phoenix, Arizona, where he came under the
care of Dr. Zipnick on February 3, 1998. (CX 15, p. 1). Claimant related to Dr. Zipnick that the
surgery had made hisconditionworse, and Dr. Zipnick initially referred Claimant to pain management
under the care of Dr. Laitin. Id. a 1, 17. A June 23, 1998 myelogram and post-myelogram
demonstrated a large herniated disc fragment at L5-S1 displacing the thecal sac and nerve root,
irregularity of the soft tissueat L4, and other changesat L2-4. 1d. at 14-15. After performing aseries
of nerveroot blocks, Dr. Zipnick recommended a second surgery on December 10, 1998 consisting
of alumbar laminectomy L5 and potentially L4, and decompression of the L4-5 and S1 nerveroots.
Id. at 22.

After two different evaluations, Carrier refused to authorize the procedure and determined
that Claimant had reached permanency with light duty work restrictions, and Employer terminated
Claimant’ s compensation on June 21, 2000. (CX 5, p. 1; EX 13, p. 30). Meanwhile, Claimant did
not return to work, and on December 1, 1998, he presented to the Veterans Administration Medical
Center in Payson, Arizona where he was diagnosed with Post Traumatic Stress Disorder (PTSD)
related to hisexperiencein Vietnam. (CX 18, p. 144, 152-53). Based on hisPTSD Claimant became
entitled to total disability benefitsformthe Veterans Administration retroactiveto May 1, 2000. (CX
19, p. 1). With his benefits, Claimant bought a house in December, 2001, and moved to Payson,
Arizonawhere he currently resides. (Tr. 113).

B. Claimant’s Testimony

Claimant testified that after leaving Vietnam in 1970, he was temporarily stationed at Fort
Lewis, Washington. (Tr. 53). On hisreturn, Claimant had problems doing things “the military way.”
(Tr.53). The Army sent Claimant to see a psychiatrist at Fort Benning, Georgia, where he learned
alot of soldiers were having trouble adjusting after leaving Vietnam. (Tr. 54). The psychiatrist let
Claimant out of the Army three years early under honorable conditions. (Tr. 54). After leaving the
Army, Claimant engaged in numerousoccupationsincluding: televisonrepair work, constructionjobs,
microwave tower construction, and cement work. (Tr. 54-55). Claimant changed jobs frequently
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due to anger, and he would pack everything in histruck and find anew job in a different place. (Tr.
55). Claimant averaged two to three months per job before he quit, and the longer jobs lasted about
six months. (Tr. 55-56). Adding to his trouble, was the fact that Claimant drank too much and he
suffered nightmaresrelated to hisexperiencein Vietnam. (Tr. 56). Inall, Claimant estimated he had
eighty different jobs. (Tr. 58). From 1992 to 1994, Claimant testified he owned a T.V. shop in
Phoenix, working twelve hours a day and seven days aweek, but he did not make any profit. (Tr.
60).

Eventually, Claimant heard about work onavessel in Morgan City, Louisianawhere hefound
a job with Employer through a labor referral service. (Tr. 64-65). Claimant passed Employer’s
physical examination and immediately beganworking on avessel inLaBatre, Alabama. (Tr. 65). The
vessel Claimant was working on needed four extra anchorsinstalled so that it could work on ocean
pipelines. (Tr. 66). Claimant’sjobwascategorized asadeck hand, and he served on several different
crews, mounting acrane, mounting winches, and re-steeling the ship for new anchor cables. (Tr. 66).
Claimant began working at $57.00 a day, but after Employer suffered a high turn-over ratio, a
supervisor offered Claimant $60.00 aday with achanceto make extra cash onthe side and Employer
gave another incentive telling Claimant it would “make sure” he got another job after the current one
ended. (Tr. 66-67). Claimant understood these communications to mean his job would turn into a
permanent position after the vessel repair had finished. (Tr. 109). It was not hisunderstanding at the
time of hisinitial hire that he was going to be a member of the vessal’s crew, and he was unsure of
whether he was going to be a permanent deck hand, nevertheless, Claimant applied to the Coast
Guard for a merchant marine rating. (Tr. 73, 107, 110).

Whileworking for Employer, Claimant labored seven daysaweek, and sometimelonger than
twelve hours a day because part of hisjob wasto clean the site up for the next day’ swork. (Tr. 67).
For hisextrawork, Claimant earned sixty dollars. (Tr. 67). Claimant slept and ate on the ship. (Tr.
68). The vessel was not in dry dock, but was floating in the water tied down by ropes. (Tr. 109).
Occasionally the vessel was moved so theworkers could better accessdifferent partsof theship. (Tr.
109). All of Claimant’s duties were on the vessal or centered around the vessel. (Tr. 110). The
winch Claimant was repairing when he was injured was used to raise and lower an anchor so that the
vessel could perform offshore work. (Tr. 110).

On December 15, 1996, Claimant fell from awinch onto the vessel’s deck impaling his left
buttocks on a protruding flange - a piece of metal six to eight incheslong and eight incheswide. (Tr.
68-69). Claimant experienced immediate pain, jumped up, and hid behind some machinery inan effort
to compose himself. (Tr. 69). Realizing that the pain was not going away, Claimant got help and
went to the hospital. (Tr. 69). Claimant asked the attending physician for light duty work so he
could return to the vessel, and for the next three days Claimant stayed in his bed. (Tr. 70-71).
Claimant did attempt some work, but was unsuccessful, and he requested on several occasionsto see
adoctor prior to his scheduled appointment with an orthopaedist. (Tr. 71). Realizing that he could
not work, Claimant left thejob siteto recover histruck in Morgan City and contacted Employer from
there to obtain adoctor’ s appointment. (Tr. 73-74).



Claimant described his current back pain as follows:

Severe?| don't redly - - | don’t meanto belight, | just don’t understand how
to answer the question, because | have back pain al the time. Sometimes it’s just
steady, like somebody got a hold of my spine, and then other times above that, it's
like somebody poking me with a hot poker. Now that sensation ain’'t there al the

time, but it comes and goes. And when it happens, its just like - - like maybe
something is pushing on a nerve or something, | don’'t know. 1I’'m no doctor, so all
| know is pain.

(Tr. 76).

After having surgery, Claimant related he was unableto work, and hisinability to earnaliving
affected his mental state. (Tr. 83). Work was therapeutic for Claimant and not working caused his
mental issues to “blow up.” (Tr. 84). Regarding his evaluation with Employer’s physician, Dr.
Gimbal, Claimant related he had ill feelings toward the doctor after he conducted a five minute
examination and twice told Claimant to run up his hallway. (Tr. 85). Claimant limped when he ran
and had to spend the next three daysin bed. (Tr. 85). Claimant told Dr. Gimbal that his pain level
was aten, but Dr. Gimbal changed it to athree because he told Claimant that aten meant he had to
be hospitalized and a three meant he could still walk around. (Tr. 85).

Under the care of Dr. Laitin, Claimant stated he followed his home exercises, attempted
volunteer work, and tried to walk. (Tr. 87-88). Claimant related, however, that his ability to walk
was impaired by his back and hip pain and he could not travel over afew hundred yards more than
once or twiceaweek. (Tr. 88-89). Claimant could only sit for about five to ten minutes without his
leg falling asleep. (Tr. 98). Bending forward was not a problem, but Clamant had trouble
straightening out his back after bending over. (Tr. 99). Claimant lept between two and five hours
anight, slept better inthe day time, and had no regular deep habits. (Tr. 99-100). Claimant purchased
a new automobile in 2001, and related that he did not have any trouble driving. (Tr. 116).
Additionally, Claimant attempted to perform volunteer work at theVV.A., but after he tested positive
for TB he was not invited back. (Tr. 89). Claimant volunteered to answer the telephones at his
apartment complex for ashort period of time but that job ended with achangein ownership. (Tr. 90).
Claimant was not volunteering at the time of the formal hearing, but he had plans to help the Elks
Club do charitable work and he was still working to attain Dr. Laitin’srecommendation to work two
hours aday, five daysaweek. (Tr. 90).

Claimant applied to the jobs sent by IntraCorp., but he related that no employer called him
back after questioning him about his physical condition. (Tr. 91). Claimant testified that he
sometimes stopped by a potential employer on several occasions, and hefilled out an application for
each position the Employer’s vocationa specialist listed, but no employer contacted Claimant. (Tr.
94-95). Claimant also testified that he attempted to find another jobat aT.V. repair shop, but hewas
not able to perform that work anymore because he could not lift the goods. (Tr. 96). Claimant
indicated that he cold not obtain the positionidentified for himat Pitre Buick and Sanderson Lincoln
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due to hisbad driving record,? not based on his back or PTSD condition. (Tr. 129-30). After filling
out an application, Claimant waited on the employer to contact him rather than taking the initiative
to aggressively follow-up with the potential employer himself. (Tr. 133).

Claimant acknowledged he had suffered the effects of PTSD since 1970. (Tr. 119). Claimant
was even court marshaled while in the military for being absent without leave. (Tr. 120-21). Asa
result Claimant was demoted from a E-5 ranking to an E-3 ranking and fined two-hundred dollars.
(Tr.121). Inthemid 1980s, Claimant also sought treatment for medical problems (headaches) at the
Fort Levenworth V.A. Hospital where he was a domiciliary. (Tr. 122). Claimant related he never
received adiagnosisfor PTSD at Fort Levenworth because that was before medical providers were
aware of the mental illness. (Tr. 123). No physician who treated Claimant for his back ever made a
referral to a psychiatrist or a psychologist. (Tr. 125). Prior to his workplace accident Claimant
testified he could hold down ajob for up to six monthswith hisPTSD. (Tr. 136). After hisaccident,
however, and after entering treatment for his PTSD at the V.A. Hospital, Claimant stated he could
not even hold down ajob for six months because herelived hisexperiencesin Vietnamat every PTSD
meeting. (Tr. 136). Additionally, Claimant related his physical inability to get around exacerbated
his PTSD because he was unable to occupy his mind by focusing on other things. (Tr. 136). Finally,
Claimant testified at trial that he wanted to undergo the surgery recommended by Dr. Zipnick in
hopes that it could make him feel better. (Tr. 102-03).

C. Exhibits
C(2) Employer’sFirst Report of Injury and Accident Reports

On December 21, 1996, in a Supervisor’'s Report of Accident Investigation, Claimant’s
supervisor described Claimant’s position as a causal laborer, and reported Claimant bruised his left
buttock on December 20, 1996, after dipping off awinch foundation and falling onto the deck. (EX
9,p.1). Specificaly, theaccident report stated Claimant wastightening anut with awrench, lost his
footing, and fell about eighteen inches. 1d. at 2.

On January 15, 1997, Employer filed its First Report of Injury or Occupational Illness. (EX
1, p. 1). That report listed Claimant as a seven day employee making a daily wage of $60.00.
Employer listed the nature of the injury as a bruised tail bone. Id. In a subsequent report, dated
January 29, 1997, Employer listed Claimant as a six day employee, making $300.00 per week, and
stated the nature of the injury was a contusion to the tail bone. Id. at 2.

C(2) USA Knollwood Hospital Records

On December 15, 1996, Claimant presented to USA Knollwood Hospital where he was
preliminarily diagnosed with a contusion to the coccyx. (EX 12, p. 2). Claimant related to the

2 Claimant testified that his driving record was marred by some DWI’s, the last one
occurring in the mid 1980s. (Tr. 96).
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Hospital staff that he fell, straddling an object, and the staff noted swelling in Claimant’ sleft buttock.
Id. Inaradiologica report of Claimant’s lumbar spine, there was a defect noted at L5 indicating
probable spondylolysis, but the film demonstrated unremarkable characteristics of the bones, joints,
and soft tissues. 1d. at 4. Claimant spent nearly three hoursat the hospital before being issued awheel
chair and discharged into the care of a co-worker. Id. at 2-3. Hospital staff instructed Claimant to
follow up with an orthopaedist in one week. 1d. at 6.

C(3) Medical Records of W.H. Johnson

On January 21, 1997, Claimant presented to Dr. Johnson at the Russo Industrial Medical
Clinic in Morgan City, Louisiana, complaining low back pain following his workplace accident in
December, 1996. (EX 16, p. 2). Anexamination did not reveal any point tenderness, Claimant had
negative straight leg raises, anormal neurological exam, and x-rays were grossly unremarkable. 1d.
Dr. Johnson diagnosed a mild lumbar strain, and restricted Claimant to light duty with no heavy
lifting. 1d. a 2, 5. On January 28, 1997, Dr. Johnson took x-rays of both hips and Claimant’s
coccyx, but no gross abnormalities were noted. Id. at 2. Dr. Johnson changed Claimant to a“no
work” status. (CX 13, p. 6). On February 12, 1997, Claimant reported he received some relief from
EGS and hot packs, and he explained that he saw another orthopaedic surgeon in Houma who had
scheduled more diagnostic testing. (EX 16, p. 2). Dr. Johnson continued Claimant’s “no work”
status. (CX 13, p. 7).

C(4) Medical Records of William Kinnard

On February 6, 1997, Claimant presented to Dr. Kinnard, an orthopaedist, complaining of
continuing symptomsrelated to aDecember 15, 1996 workplace accident. (CX 14, p. 2). Specificaly,
Claimant complained of lower back, left buttock, and thigh pain. 1d. Claimant explained his pain
sometimes felt asif there was a*“leader” running from his hip down to his knee, and occasionally it
felt asif hislegsweregoing to “deep.” Id. Claimant had negative straight leg raisesand Dr. Kinnard
felt that x-rays of Claimant’s hip, low back, and coccyx were unremarkable. 1d. at 2-3. Dr. Kinnard
recommended abone scan to rule out abony injury and an EMG to rule out neurologic involvement.
Id. at 3.

On March 4, 1997, Dr. Weir performed an EMG/nerve conduction study on the referral of
Dr. Kinnard. (EX 14, p. 3). The study was consistent with acute S-1 radiculopathy. 1d. at 4. Dr.
Waeir noted that Claimant’s findings were rare, but he attributed them to the underlying S-1
radiculopathy, whichwaspredominately affecting the nervesinneverating thegastrointestinal muscles.
Id. at 4. Dr. Weir aso opined that Claimant had an underlying sciatic nerve stretch injury. 1d. A
bone scan, also performed on March 4, 1997, demonstrated probable arthritic or degenerative
changes in both ankles, and in the left hip near the region of the superior lateral margin of the
acetabulum. Id. at 5. On March 14, 1997, Dr. Kinnard reviewed the results of the diagnostic tests
and recommended an MRI to check for disc herniation causing S1 nerve root distribution. (CX 14,
p. 10). Another possible source for Claimant’s pain was a neuropraxis injury to the sciatic nerve as
it exited the sciatic notch. Id.



A lumbar MRI, performed on April 2, 1997, demonstrated: lateral disc herniation at L3-4;
mild posterior disc bulgesat L2-3, L4-5, L5-S1; and nerve root impingement at L5-S1. (CX 14, p.
12). Dr. Kinnard opined the disc bulges at L2, L4, and L5 were degenerative. Id. at 13. The
findings at the L5 level were consistent with the EMG findings and S1 root pathology. Id. Dr.
Kinnard recommended epidural steroid injections for symptomatic relief. 1d.

On April 18, 1997, Claimant presented to the emergency room after he backed into a
doorknob and experienced a shocking sensation extending down his left hip. (EX 14, p. 9). Dr.
Stephen Mallerneeevaluated Claimant, but hedid not feel there were acute neurological findings, and
did not deem it appropriate to issue narcotic medication. Id. Instead, Dr. Mallernee diagnosed
chronic back pain, and instructed Claimant to follow up with Dr. Kinnard. Id. On April 29, 1997,
and July 23, 1997, Dr. Kinnard admitted Claimant to Terrebonne General Medical Center to undergo
an epidural steroid injection. 1d. at 18, 47. Theinjections provided some delayed relief. (CX 14, p.
23). On May 9, 1997, Dr. Kinnard opined that surgical intervention may be necessary and
recommended a second opinion before making any treatment decisions. 1d. at 19.

Dr. Cenac performed the second opinion evaluation and he recommended conservative
treatment and a lumbar myelogram before contemplating surgery. (CX 14, p. 24). Reviewing the
recommendationsof Dr. Cenac, Dr. Kinnard expressed hisagreement. 1d. at 26. By August 6, 1997,
Dr. Kinnard reported that epidural steroid injections not only failed to provide Claimant any relief,
but actually increased his pain. Id. a 30. Dr. Kinnard requested authorization for surgical
intervention. Id. Carrier authorized another lumbar myelogram and an enhanced CT scan as
recommended by Dr. Cenac. Id. at 31.

On September 16, 1997, Claimant underwent the lumbar myelogram, which revealed wide
AMI at L5-S1. (CX 14, p. 35). The post-myelogram lumbar CT scan showed: disc protrusionat L5-
S1 disturbing the dural sac and left nerveroot sleeve; disc protrusion and spondylolysisat L3-4 likely
encroaching on the neural foramen; and disc protrusion with spondylolysisat L 2-3 extending towards
the neural foramen. 1d. at 36. On September 24, 1997, Dr. Kinnard remarked the widened AMI on
the myelogram rendered the reading insensitive to disc protrusions. Id. a 32. The CT scan was
consistent with Claimant’searlier MRI. Id. Asaresult, Dr. Kinnard reasserted his recommendation
for surgical intervention. Id. On November 17, 1997, Dr. Kinnard admitted Claimant for a lumbar
laminectomy/discectomy at L3-L4, L5-S1. Id. a 54, 57. On December 4, 1997, Claimant
complained that he could not lay down, sit, or walk. Id. at 58. Dr. Kinnard did not see any reason
for the severity of Claimant’s complaints. 1d.

C(5) Medical Records of Dr. Christopher Cenac

OnJune 24, 1997, Dr. Cenac examined Claimant at the request of Employer. (EX 19, p. 13).
After a physical examination, Dr. Cenac remarked Claimant had a diagnosis of a contusion to the
sciatic nerve which was confirmed by an MRI showing alateral disc protrusionat L3-4. 1d. Claimant
did not appear in distress and Dr. Cenac recommended continued non-operative modalities instead
of surgical intervention. 1d. Specifically, Dr. Cenac recommended a series of epidural injectionsand
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an enhanced lumbar myelogram before any surgery was contemplated. 1d. Dr. Cenac felt that
Claimant was employable at asedentary and/or light level of activity. 1d. Dr. Cenac could not assign
an impairment rating because Claimant was not at maximum medical improvement. Id. at 14.

On September 25, 1997, Dr. Cenac reviewed an enhanced CT myelogram report showing a
disc protrusion with S1 nerve root encroachment. (EX 19, p. 8). Dr. Cenac noted this diagnostic
finding was consistent with Claimant’ sphysical findings. 1d. Dr. Cenac opined that if epidural steroid
injections did not help, and all non-operative modalities had been exhausted, surgery would be
appropriate. 1d. Dr. Cenac predicted Claimant would need six monthsto recover from surgery, and
post-surgery, Claimant would have a fifteen percent anatomical impairment rating for the whole
body. Claimant would likely be able to work at a light to medium level of work with lifting
restrictions no greater than thirty-five pounds. Id.

C(6) M edical Records and Deposition of Richard I. Zipnick

On February 3, 1998, Dr. Zipnick, an orthopaedic surgeon in Glendale, Arizona, began
treating Claimant in relation to his December, 1996, workplace accident. (CX 15, p. 1). Claimant
reported his lumbar surgery actually made his condition worse, and Dr. Zipnick opined that
Claimant’ spain symptomswere consistent with problemsat theL 4 level. Id. Dr. Zipnick’ simpression
was post-laminectomy syndrome with continued back and leg pain, and hisplanwasto conduct anew
MRI with enhancement to evaluate the enhancement of scar tissue and to determine the feasibility of
epidura steroid injections. 1d. at 2. Dr. Zipnick also referred Claimant to Dr. Laitin for pain
management. 1d. Dr. Zipnick believed Claimant would eventually need more intensive pain
management modalities, and he put Claimant on atotal disability statusuntil he could view theresults
of the MRI. Id.

Claimant underwent the MRI on February 26, 1998, which demonstrated: a lateral disc
protrusion at L2-3; post operative changeswith alaminectomy at L5-S1 with no evidence of residual
or recurrent disc herniation; and the L3-4 level disc wastoo inadequately portrayed to make agood
reading. (CX 15, p. 6). A supplemental MRI, performed on March 3, 1998 revealed: post surgical
changes at L3-4 and L5-S1 with no evidence of stenosis or a herniated nucleus pulposus. Id. at 7.
On March 19, 1998, Dr. Zipnick opined Claimant had epidural fibrosis and he wanted to attempt an
L4 nerve block to see if Claimant had any nerve root involvement. 1d. at 10. Dr. Zipnick continued
Claimant in ano work status. 1d. On May 12, 1998, Dr. Zipnick noted Claimant had persistent
symptoms despite the L4 nerve root block, and Dr. Zipnick wanted to perform a myelogram to
further investigatethe L4 nerveroot. Id. at 12. Despitethefact that Claimant remained symptomatic
after the nerve root block, Claimant related pain when the anesthetic was injected in the same
distribution as his symptoms which indicated that the L4 nerve root was part of the causation for
Clamant’s pain. (CX 16, p. 19-20).

A June 23, 1998 myelogram and post-myelogram CT demonstrated: a large herniated disc

fragment at L5-S1 displacing the thecal sac and nerve root; irregularity of the soft tissue at L4; a
syndesmophyte between the vertebral bodiesof L3 and L4; and asymmetric hypertrophy at L 3-4, and
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L2-3. (CX 15, p. 14-15). Reviewing the diagnostic study on July 7, 1998, Dr. Zipnick commented
Claimant’s L5-S1 disc herniation was really alarge soft tissue density pushing on the S1 nerve root.
Id. at 16. Claimant appeared to have epidural fibrosisand Dr. Zipnick planed to do a S1 nerve block
to sort out the diagnostic studies. Id. Claimant complained of pain, but Dr. Zipnick believed it was
self-limited. Id. Dr. Zipnick also noted he referred Claimant to Dr. Laitin but authorization for that
referral was never received. 1d. Claimant underwent the S1 nerve root block on August 7, 1998.
Id. at 17.

On November 3, 1998, Dr. Zipnick recommended anerveroot block at L5, and if Claimant’s
symptoms improved and then reoccurred, Dr. Zipnick opined Claimant should undergo a
laminectomy, decompression, and neurolysisathe L5 nerve. (CX 15, p. 19). If the L5 nerve root
block was not of any benefit, then Claimant’s only option would be therapy and pain management.
Id. After performing the nerveroot block at L5, Dr. Zipnick noted on December 10, 1998, that the
injection relieved Claimant’s pain for twenty-four hours. 1d. at 22. Accordingly, Dr. Zipnick
recommended alumbar laminectomy at L5 and potentially L4, and decompression of the L4-5 and
S1 nerveroots. 1d. Claimant consented to the surgery. |d.

Responding to inquiriesfrom Carrier and the evaluation of Dr. Gimbal, Dr. Zipnick reported
on January 26, 1999, that Dr. Gimbal’ s diagnosis of epidural fibrosis was correct, but Claimant had
a positive myelogram consistent with his physical findings, he had an extruded disc fragment, and
although stenosiswastheresult, his condition could be caused by hypertrophied ligaments, herniated
discs, large posterior facet joints, or scars. (CX 15, p. 23). Dr. Zipnick believed Claimant would
benefit from surgery. 1d. Claimant’s pain medications could not be reduced because a reduction
caused him to become symptomatic and that was why Dr. Zipnick recommended surgery. Id.
Claimant potentially reached maximum medical improvement if surgery was not an option. |d.
Claimant would not likely be able to return to any manual labor and based on Claimant’s ability to
cope with his work situation, social status, and other reasons, Dr. Zipnick opined Claimant had a
60/40 chance of improvement. Id. In the past, Clamant did not demonstrate the ability to do
repetitive lifting, bending or show the ability to lift over twenty-five pounds, and surgery would not
likely improve Claimant’s work restrictions. 1d. at 24. Surgery would make Claimant’s symptoms
more comfortable in whatever level of activity he engaged in. Id. Regarding Dr. Gimbal’s
recommendation against surgery, Dr. Zipnick stated he did not know what Dr. Gimbal’s expertise
was, but it was generally up to the individual surgeon to determine the appropriateness of surgery
where different surgeons would have different viewpoints. 1d.

After reviewing Dr. McLean’ sevaluation of Claimant, Dr. Zipnick agreed that Claimant was
not the best surgical candidate, meaning that even if surgery was successful Claimant may not ever
return to meaningful employment. (CX 15, p. 25). Dr. Zipnick opined, however, that Claimant’s
inability to returnto work waspartly unrelated to hismechanical findings. 1d. Post-surgery, and after
areasonable recovery period, Dr. Zipnick opined Claimant’s work restrictions would be similar to
those outlined by both Drs. McLean and Gimbal. 1d. Dr. Zipnick did change Claimant’s work
restrictionson May 25, 1999, to light duty with no lifting over twenty-five pounds, position changes
every hour, and no bending or twisting. Id. at 26.
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On January 11, 2000, Dr. Zipnick responded to a job description analysis sent by Carrier.
(CX 15, p. 27). After discussing all the positions with Claimant, Dr. Zipnick opined Claimant was
unable to return to any meaningful employment at that time. 1d. Dr. Zipnick lamented that his
recommendation for surgery was denied repeatedly, he was a spinal surgeon who was not going to
perform work assessments and analysis, and Dr. Zipnick discharged Claimant from his care with
instruction for his case manager to find anon-spine surgeon to take over Claimant’scare. 1d. Inthe
meantime, he issued a no work status for Claimant. 1d.

On July 11, 2002, Dr. Zipnick met with Claimant’s case manager. (CX 15, p. 29). Dr.
Zipnick directly related Claimant’s current symptoms to his workplace accident, and Dr. Zipnick
expressed agreement with Dr. McLean’'s recommendation that Claimant “be made stationary with
supportive care and a light duty status.” 1d. Dr. Zipnick still recommended surgery, but opined
surgery would not likely improve Claimant’ swork status. Id. Any work statusrestrictionsDr. Zipnick
may assign would be consistent with Dr. McLean's recommendations. |d.

OnAugust 13, 2002, Dr. Zipnick noted the V eterans Administration assigned Claimant aone-
hundred percent disability rating due to Claimant’s PTSD. (CX 15, p. 31). New radiographic data
showed disc space narrowing at L5-S1, flattening of the lumbar lordosis, and calcifications at L 3-4.
Id. Dr. Zipnick’simpression was failed back syndrome and total disability related to post-traumatic
stress disorder. Id. Dr. Zipnick believed Claimant was in a permanent, stationary condition. Id.
Claimant was no longer interested in surgery, and Dr. Zipnick reconfirmed that surgery would not
would not benefit Claimant functionally. Id. Dr. Zipnick assigned the following light duty work
restrictions: no lifting over thirty pounds; no frequent lifting over fifteen pounds; no work longer than
an eight hour day; no work longer than forty hours aweek based on his back; no sitting over one to
two hours; no walking over twenty to thirty minutes at a time; no more than occasional bending,
stooping, climbing stairs, or kneeling; and Claimant must be able to change positions frequently. Id.
Additionally, Claimant’ s pain medication would prohibit him from operating heavy machinery. (CX
16, p. 28). Accordingto AMA guidelines, Claimant had afive percent impairment rating to hisback,
but Claimant was one-hundred percent disabled according to the Veterans Administration. (CX 15,
p. 31).

In his August 15, 2002 deposition, Dr. Zipnick explained that everybody has scar tissue
following surgery. (CX 16, p. 15). He also noted that Claimant reported consistent symptoms
throughout Dr. Zipnick’streatments. Id. at 21. Further, Dr. Zipnick determined Claimant’s current
condition was related to his workplace accident because he found Claimant a believable patient, and
Clamant had no pain free interval following his accident. 1d. at 22. The reason Claimant was
currently unable to work was due to a multiple of reasons, only one of which is his mechanical
problem. Id. at 27. Clamant’s future medical needs, without surgery, consisted of occasiond
injections not exceeding three per year, anti-inflammatory, nonaddicting medications, and physical
therapy once ayear. 1d. at 31-32.
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C(7) Medical Records of Steven Laitin

On March 13, 1998, Dr. Laitin, a pain management physician at St. Luke’s Medical Center
in Phoenix, Arizona, began treatment of Claimant onthereferral fromDr. Zipnick. (CX 17, p. 1). Dr.
Laitin assessed chronic low back pain and recommended treatment in the way of opioids to allow
Claimant to return back to work. Id. On August 24, 1999, Dr. Laitin diagnosed failed back
syndrome with clinical findings of de-conditioning, poor range of motion, and a poor gait. Id. at 3.
Claimant’s prognosis was stable, except Dr. Laitin expected Claimant to be able to return to work
after awork hardening program. Id. Claimant would not likely be able to resume his former job.
Id. at 4. Dr. Laitin restricted Claimant’swork to no lifting over twenty-five pounds, and Dr. Laitin
reserved judgment on how much of the day Claimant could sit and stand until after Claimant finished
his work hardening program. Id. Claimant could perform any job that required either sitting or
standing as long as his activity was nb strenuous and allowed for adequate rest periods.  Id.
Unrelated to hisworkplace accident, Claimant’ s eyesight was extremely poor, and Dr. Laitin opined
Clamant would be unable to obtain any employment without having glasses. Id. Dr. Laitin
anticipated Claimant could return to work in two monthstime. Id.

On March 3, 2000, Claimant reported his pain was well managed on four Percocet tablets a
day, but Claimant reported he was having trouble seeping. Id. a 7. Clamant was seeing a
psychiatrist, and Dr. Laitin remarked that Claimant had no new problems. Id. at 7. On April 25, 2000,
Dr. Laitin noted Claimant was responding well to hiswork hardening program and was performing
volunteer work. Id. at 8. On July 14, 2000, Dr. Laitin remarked Claimant was continuing hiswork
hardening program but remained fragile and could not be pushed too fast. 1d. at 10. On August 16,
2000, Claimant presented with astiff back because he had twisted it accidently doing strenuouswork.
Id. at 11. Claimant also related he had to modify hisactivitiesin hiswork hardening program because
hewas having difficulty climbing stairs. 1d. On September 20, 2000, Dr. Laitinrelated Claimant was
actively seeking a job where he would not be required to stand more than one hour. Id. at 12.
Claimant reported that if he stood for alonger period, his back would swell and pain would increase.
Id.

On November 29, 2000, Claimant told Dr. Laitin that he was seeking part-time volunteer
work. (CX 17, p. 14). On February 27, 2001, Dr. Laitin noted Claimant found volunteer work and
wasdoing well overall. 1d. a 17. InMarch, 2001, Claimant was seeking part-time employment, and
Claimant’ s condition continued to improve to a point where he was doing well at home and in his
activities. 1d. at 18, 25. On April 3, 2002, Dr. Laitin remarked Claimant’s activity had increased to
a point where he could begin pool walking. Id. at 30. On May 29, 2002, Dr. Laitin noted Claimant
was looking for volunteer work while coping with PTSD and anxiety. Id. at 32. In August, 2002,
Claimant resumed doing volunteer work, but by September 2002, he had reduced his volunteer work
to two hoursaweek dueto hispain. Id. at 35-36. Dr. Laitin opined Claimant could eventually work
up to four hoursaday inajob. Id. at 36.
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C(8) Medical Records of Dr. Joseph Gimbal

On January 7, 1999, Dr. Gimbal, an orthopaedist, examined Claimant on the request of
Employer. (EX 20, p. 1). Claimant related to Dr. Gimbal that al activities bothered him and he was
on narcotic prescriptions, but he enjoyed recreational activities such asfishing and playing pool. Id.
a 4. Dr. Gimbal remarked Claimant was able to sit comfortably and was able to bend forward
without restriction. 1d. Claimant wasalso ableto run up and down Dr. Gimbal’ s hallway without any
difficulty. 1d. Clamant self-rated his pain as a ten on a ten point scale at the beginning of the
interview, but after having adiscussion with Dr. Gimbal, Claimant lowered his subjective scoreto a
three. Id. at 5. Claimant also expressed surprisewhen Dr. Gimbal related surgery could actually make
hisepidural fibrosisworse, could increase hislevel of pain, and could result in more strict limitations.
Id. Claimant confirmed hisactivity and mobility were good, and that hislow back and leg discomfort
were mild. Id.

Dr. Gimbal diagnosed Claimant’ sproblemasepidural fibrosis, but did not rule out arecurrent
herniated disc. (EX 20, p. 5). Although Claimant’s diagnostic studies showed a disc protrusion at
L2-3, hissymptomsdid not support that pathology. Id. Dr. Gimbal opined Claimant’ sconditionwas
stationary and Claimant should be weaned off of his narcotic medication. Id. Dr. Gimbal would not
recommend repetitive bending or lifting over twenty-five pounds, but Claimant was able to work in
amodified typejob. 1d. Asof thedate of Dr. Gimbal’ sexamination, Claimant had reached maximum
medical improvement with aten percent permanent impairment pursuant to AMA guidelines. Id. The
possibility of increasing Claimant’ s epidural fibrosis through surgery was significant enough that the
risk/benefit ratio favored conservative treatment. Id.

C(9) Medical Recordsof Terry W. McLean

An x-ray ordered an interpreted by Dr. McLean on April 16, 1999, revealed: status post-
laminectomy at L3-4 and L5-S1; and interval increase in calcification and syndesmophytesto the left
at L3-4. (EX 13, p. 35). A myelogram and post-myelogram CT scan performed on April 16, 1999,
demonstrated: post-laminectomy at L 3-4 and L 5-S1,; recent herniated nucleus pulposusat L5-S1; and
borderline stenosis at L4-5. 1d. at 34. An MRI scan performed on the same day showed persistent
recurrent disc protrusion at L5-S1; associated epidural fibrosis with facet arthropathy; and no
evidence of significant neural compression at L4-5. Id. at 31.

Onaten point scale, Claimant self rated hispain level asapersistent eight in his hip and back.
(EX 13, p. 28). Claimant related feelings of depression because nothing made his back pain any
better. 1d. Based on Claimant’ s diagnostic studies and physical exam, Dr. McL ean opined Claimant
suffered from post-laminectomy syndrome, and degenerative joint disease in the left hip. 1d. at 29.
Claimant’ s neurological examination was normal. 1d. The results of Claimant’s nerve root blocks
were inconsistent in that the L5 block helped Claimant’s hip pain but not his back pain, and the L4
block reproduced his pain symptoms. Id. Dr. McLean did not feel asif Claimant was agood surgical
candidate in part because Claimant presented with more subjectivethan objectivefindings. 1d. There
was no clear cut evidence of radiculopathy, range of motion did not seemto recreate back, buttock,
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or hip discomfort, and Claimant’s pain may well be due to soft tissue trauma as a result of the
interaction of the scaring in Claimant’ s back with the metal onthe gluteal region. Id. at 29-30. Thus,
Dr. McLean opined Claimant had reached permanency and he recommended work restrictionsof: no
lifting over thirty pounds, no lifting over fifteen pounds on a frequent basis, no working over eight
hoursaday for aforty hour week, no sitting over one or two hours, no walking over twenty to thirty
minutes, no morethan occasional bending, stooping, squatting, kneeling, and climbing, and Claimant
should have frequent position changes. Id. at 30. On March 13, 2000, Dr. McLean approved ajob
asagate/security guard, alot attendant at a automobile dealership, and ajob as a parking attendant.
(EX 13, p. 7-24).

C(10) M edical Recordsfrom Carl T. Hayden VeteransAdministration M edical Center

On December 1, 1998, Ronald R. Bowen at the Veterans Administration Medical Center in
Payson, Arizona noted Claimant was homeless, living in his car, and Claimant tested positive for
PTSD with ahistory of ethyl alcohol abuse that stopped in 1992. (CX 18, p. 152-53). Claimant had
anomadic lifestyle, frequent job changes and occasional nightmares. 1d. at 153.

In a compensation and pension examination, Claimant’s experience in Vietnam and its
subsequent aftermath were explained as follows:

Veteran states that he was never the same after he left Vietnam. Hewasin Vietnam
from 1968 for a period of twenty-eight months and admitted that he killed 9 Viet
Cong who had invaded their compound. Hefelt very guilty and stated “I cried; | was
not taught to do that [to kill].” Veteran cried as he related this statement. He was
involved in numerous fire fights and was surrounded by Viet Cong. He witnessed
dead bodies all around, including civilians. During one of the firefights he was lost
and did not know where to turn. On another occasion, there was some intense fire
fights and during a big attack, he felt “no one will help me, they are al pot heads.”
Veteran was very “bothered by the whole lot.” He was distressed, he shook as [he]
cried, saying “there were so many people dead.” The Veteran did not drink while he
wasin Vietnam, but after discharge, he drank at barsfor many years. He avoided the
mall and does not like crowds. He saysthat his drinking continued until 1992 when
he stopped drinking. He reports that he prefersto sit alone in aroom and stays in
touch with the outside world reading a newspaper. He admitsthat he has no friends
and has a serious problem with trust. Veteran indicated that he has had a seeping
problem for many years and having nightmares 4 to 5 times amonth. On occasions,
hewakes up screaming. He hasintrusive thoughts and memories of traumatic events
inVietnam. He was able to talk about a major assault when he saw otherskilled and
wasinvolved infirefightsthat lasted, at times, upto 2 days, being involved in direct
combat during these events at such times. He statesthat he avoids talking about his
experiences or any thoughts that he had with the trauma that he experienced in
Vietnam. He also admits that he has difficulty recalling some of the experiences in
Vietnam. He talked about his restlessness and irritability and the fact that he had
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more than 80 jobs since he left the service. He added that when he gets into conflict
with people, he escapes to another town.

(CX 18, p. 101-02).

On November 18, 1999, Bonnie Babkian authored amedical psychology consultation report
stating Claimant had lived in thirty states and sixty cities since returning from Vietnam. (CX 18, p.
144). Claimant was suffering from depression and continued PTSD. Id. Claimant related thiswas his
first psychological assessment, he denied suicide attempts, had some homicidal ideasinthe past while
drinking, but had quit drinking in 1992. Id. Claimant complained of insomnia, irritability, intrusive
memories of combat, social alienation, socia isolation, and social withdraw. I1d. Clamant related a
history of having difficulty with authoritative figuresand he had difficulty keeping jobs. Id. Claimant
also had some anxiety, racing thoughts and some obsessions/compulsions. Id. Ms. Babkian’sinitia
impression was PTSD and depression related to Claimant’s medical condition. 1d.

Inapsychological assessment performed by VirginiaVesco on December 28, 1999, Claimant
related he cried two to three times per day, hisonly outlet wastelevision, he was nomadic, he never
worked a job for more than a year, and although he was once physicaly fit, he was currently
unemployable due to injury. (CX 18, p. 136). Although Claimant enjoyed playing pool prior to his
workplace injury that activity had become too painful. 1d. at 137. Regarding his military service,
Claimant reported he was a microwave radio repairman in Vietnam and was stationed on one of the
first signal sitesto be overrun. 1d. at 138. Claimant denied flashbacks and denied hyper-vigilance.
Id. Over the past three years, Claimant reported his depression had intensified. Id. at 139.

Inapsychological history and assessment performed by Dr. Ronald Nazareth on February 7,
2000, Claimant related he suffered from depression, flashbacks, and nightmares. (CX 18, p. 131). Dr.
Nazareth noted Claimant had five previous surgeries, including one to hisspine. 1d. Dr. Nazareth
also noted Claimant was verbose in his productions, had mood swings, was presently hypo-manic,
but also became depressed and had crying episodes. 1d. at 132. His provisional diagnosis was
Bipolar illness and PTSD. Id.

In a follow-up visit with Ms. Vesco on March 20, 2000, Claimant reported most of his
problems surfaced after his back injury. (CX 18, p. 129). On April 20, 2000, Ms. Vesco noted
Clamant had a history of staying awake for three days at atime. 1d. a 126. On May 1, 2000,
Claimant won entitlement to service connected disability benefitsrelated to a seventy percent service
related impairment dueto hisPTSD. (CX 19, p. 1). InJune, 2000, Claimant presented to Ms. Vesco
stating he was able to sleep about ten hours a night due to his medication. (CX 18, p. 123).

InaJduly 7, 2000 PTSD note authored by Dennis Grant, Claimant stated he had a history of
multiple jobs, had an inability to advance an any job he held, and his work was controlled by his
PTSD symptoms. (CX 18, p. 120). Claimant also reported that he had problems with anger
outbursts in the workplace setting and against his supervisors, had problems concentrating, had
flashbacks, had difficulty in coping with workplace stress, and when his stress did not cause him to
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walk off thejob site, his supervisor had to give him special consideration in order for himto perform
the work assigned to him. 1d. Claimant also reported fatigue, an inability to find ajob he liked, an
inability to manage school type classes, and he had given up on any idea of having meaningful
employment or a meaningful education. 1d. Mr. Grant recommended to Claimant that he enroll in
aPTSD group. 1d. at 120-21. On July 20, 2000, Dr. Gomburza Abad noted Claimant was pleasant
and friendly without any evidence of athought disorder asto form and content, no classic evidence
of Bipolar disorder, and no complaints of PTSD symptoms. Id. at 116. By August 31, 2000, Ms.
Vesco noted Claimant was having difficulty sleeping characterized by the inability to fall asleep until
four or five o’clock in the morning. Id. a 115. Dr. Abad remarked on March 7, 2001, that
Claimant’s PTSD was stable. Id. at 82. On March 8, 2001, Dr. Abad signed off on a report that
stated Claimant’s PTSD was exacerbated by his physical injury. 1d. at 81. Dr. Abad also labeled
Clamant as having a moderately severe impairment in his abilities to: relate to other people, to
performdaily functions, and to respond appropriately to co-workers. Id. at 80-81. Claimant suffered
severe impairments in his abilities to: understand, respond, and carry out instructions; respond
appropriately to supervision; respond to customary work pressures;, and in performing simple,
complex, repetitive, and varied tasks. Id.

On June 15, 2001, Dr. Abad commented that Claimant was receiving disability benefits for
his PTSD and wasfeeling better now that he was receiving some money. (CX 18, p. 57). Dr. Abad’s
assessment was PTSD and Bipolar disorder presently in remission. Id. Similarly, on August 17,
2001, Ms. Vesco assessed adepressive disorder related to Claimant’ sgeneral medical condition and
PTSD without mentioning aBipolar disorder. Id. at 50. On December 21, 2001, however, Claimant
related to Dr. Abad that he felt stress over the “current war” and was stressed over the paperwork
associated with purchasing his own home. 1d. at 31. Claimant’s nightmares and intrusive thoughts
continued and Dr. Abad assessed PTSD and Bipolar disorder. Id.

On March 20, 2002, Virginia Vesco reported Claimant’s PTSD was evidenced by intrusive
thoughts, nightmares twice a week, hyper vigilance, and two an one-half hitches in Vietnam from
1968-1970. (CX 18, p. 14). Ms. Vesco issued Claimant a book on PTSD, issued The Healing and
Trauma Tape, and her goal was to stop Claimant’s intrusive thoughts in a seven month program
ending in March, 2003. Id. at 15. Clamant also had Bipolar disorder evidenced by decreased
memory and concentration, lack of energy, depression, difficulty sleeping, racing thoughts and mild
suicidal ideals. 1d.

On July 12, 2002, aphysician at the V eterans Hospital listed Claimant’ s numerous problems
as. skull fracture, essential hypertension, permanent partial disability with a treatment history,
prolonged post-traumatic stress disorder, Bipolar | Disorder, an unspecific, chronic low back pain
since 1996 with a related discectomy and a herniated fragment at L5-S1, and chest pains. (CX 18,

p. 5).
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C(11) Employer’s Payroll File and Claimant’s Wage Records

Employer’s payroll file indicated the following sums were paid to Claimant during his
employment:

Period Ending Days Pay Rate Amount

12-04-96 3.00 57.00 $171.00

12-18-96 14.00 60.00 $840.00

01-01-97 5.00 60.00 $300.00
(EX 3, p. 1-7).

Claimant’s Social Security earnings report revealed the following information:

Employer Year Earnings
Henry D. Sykes 1995 $2,898.00
1996 $3,726.00
D&D Electronics 1995 $15,680.84
Employment Contractors, Inc. 1996 $1,983.02
Hargett Mooring & Marine, Inc. 1996 $1,011.00
(CX 9, p. 2-3).

C(12) IntraCorp Vocational Rehabilitation Reportsand theTestimony of PaulaO’ Neill

Ms. O’ Nelll, avocational counselor with Intra Corp in Phoenix, Arizona, attempted to place
Claimant in a position based on the restrictions set by Dr. McLean. (Tr. 243). Ms. O’ Nelill was
unaware that Claimant suffered from PTSD until the date of the formal hearing. (Tr. 247). Ms.
O’ Neill did not believe Claimant had any transferable skillsbased on his past experience, did not think
Claimant had up to date skillsto perform television repair work and did not think Claimant had the
ability to lift televisions. (Tr. 251). Ms. O’ Neill actually completed her labor market survey on June
25, 1999, updated that survey on August 8, 2000 without nting any significant changes, and a
updated it a third time on October 12-18, 2002. (Tr. 255, 269-72). Ms. O’ Nelill never asked any
employer if they would hire a person on narcotic medication. (Tr. 287-88). All of the jobs Ms.
O’ Nelill identified were in Phoenix, Arizona, and she thought the distance from Claimant’s home in
Payson, Arizona, about eighty miles one way, wastoo far to commute. (Tr. 289-90). Thefollowing
jobs were listed by Ms. O’ Neill as suitable for Claimant based on his workplace accident:

Standard Parking - Parking Lot Attendant/Cashier. Available on July 6, 1999, this job entailed
receiving cash from customers entering a pre-paid garage. It required occasiona sitting, standing,
walking, reaching, bending, and twisting. The employee had to carry up to ten pounds a day up to
fifteen times, and seldom had to carry up to twenty-five pounds. Simple grasping was required six
to eight hours per day. The job paid $6.25 per hour. Dr. McLean approved this position for
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Claimant on March 13, 2000. This position was updated on October 11, 2002, and an opening was
filled three weeks prior. The employer stated it hired approximately thirty part time workers each
year, and the pay had increased to $6.55 per hour.

Pitre Buick Isuzu - Lot Attendant at Automobile Dealership. Available on September 1, 1999, this
jobentailed moving new and used vehiclesaround thelot, driving sold vehicles, and cleaning vehicles.
It required occasional sitting, standing, reaching, climbing, bending, and squatting. It aso required
frequent twisting and turning, negligiblelifting, and constant to occasional foot control. The position
was very physical because it was mostly performed outdoorsin extreme heat. The job paid $6.50 -
$7.00 per hour. Dr. McLean approved this job for Claimant on March 13, 2000. This job was
updated as available on October 11, 2002. The position was noted to have ahigh turnover rate with
tenhiresinthe past year. Onrareoccasions, alot attendant may be requiredto lift athirty poundtire,
but the employer was willing to accommodate Claimant’s restriction to consider him equally with
other candidates.

Sanderson Lincoln Mercury - Lot Attendant at Automobile Dealership. This position was available
on September 1, 1999, and entailed locking and unlocking up to 250 cars aday, starting cars, jump
starting cars, and refueling cars as needed. The employee would move cars around lot, deliver cars
to customers, empty trash pails, run errands, and pick up carswithintwo hoursdriving distance. The
jobrequired frequent standing, occasional sitting, walking, reaching, climbing, squatting, and twisting,
and required minimal lifting under twenty-five pounds. The job paid $5.50 per hour. Dr. McLean
approved this position for Claimant on March 13, 2000. This position was updated as available on
October 11, 2002. At that time the position paid $6.50 per hour, and an additional job duty of lifting
a spare tire was noted, but the employer stated that the requirement could be accommodated.

Pedus Security - Gate/Security Guard. Available on September 1, 1999, thisjob entailed waiving to
residents with valid permits, checking un-permitted visitors against a roster, recording information
and calling residents for permission to allow vehicle into neighborhood. The job required frequent
sitting and standing, occasional walking and reaching, and lifting up to ten pounds up to forty times
aday. The employer desired a mature individual with good public relation skills, and the employee
may occasionally drive around the areain a golf cart. The job paid $6.00 per hour. Dr. McLean
approved this job for Claimant on March 13, 2000. This position was updated as available on
October 11, 2002. The pay had increased to $7.00 per hour.

Pinkerton Security - Gate/Security Guard. Available on September 1, 1999, this job entailed
patrolling residential, commercial properties, and parking lots on foot or by car. Guards should be
able to move with some rapidity. If a guard worked in the gate house then the work required:
occasional sitting, standing, walking, reaching, bending, squatting, and twisting and turning, and
lifting up to ten pounds. Some placements required CPR training and the employer would be
selective in job placement after fully understanding a worker’ s restrictions. The job paid $7.50 per
hour. Dr. McLean approved thisjob for Claimant on March 13, 2000. The position was updated as
available on October 11, 2002. The pay had increased to $8.00 per hour.
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Continental Security - Gate/Security Guard. Available on September 1, 1999, this position was
sedentary and required a worker to sit behind a desk to watch monitors. The worker may be asked
to patrol the property on foot, some jobs required more standing than sitting, and while working
construction sites the guard may be sitting in a car or shack checking vehiclesin and out. The job
required occasional sitting, standing, walking, and reaching, and required negligible lifting. The job
paid $6.00 per hour. Dr. McLean approved thisjob for Claimant on March 13, 2000. The position
was updated on October 11, 2002, and the employer’ s name had changed to AT Systems Security.
Threeto five guards were hired on aweekly basis and the pay scale ranged from $6.00 to $7.00 per
hour.

Ampco System Parking - Parking Lot Attendant. AvailableonJune 25, 1999, thisjob entailed taking
tickets and money from customers exiting a parking garage. The worker could aternate sitting and
standing as needed in aticket booth and the hourswere from 4:00 p.m. until midnight. 1t paid $7.00
per hour. This position was updated on October 11, 2002. A high turnover rate was noted and the
employer stated approximately twenty positions a month were open. The salary on October 11,
2002, was $7.50 per hour.

Vigilante Security - Gate Guard. Available on June 25, 1999, this job entailed checking vehiclesin
and out of residential commercial properties, and required the worker to be able to read, write, and
speak English. The applicant was required to undergo a background check and provide three
character references. Physical requirements included sitting and standing as needed, and the ability
to lift up to thirty pounds. The employer waswilling to work with restrictions and the job paid $6.25
per hour. Thisjob was updated as available on October 11, 2002. The employer changed its name
to VSS Security, and increased the salary to $8.00 per hour.

Wells Fargo Guard Services - Gate Guard. Available on July 6, 1999, this job required occasional
reaching, sitting, and standing as needed when avisitor or resident enters, walking around the guard
house and taking one step down from the guardhouse to greet visitors. Lifting waslimited to under
ten pounds.

Five Star Ford - Lot Attendant, Automobile Dealership. Available on July 7, 1999, this job entailed
moving vehicles around the servicelot, washing carsin an automatic car wash after service, cleaning
windows, hand drying the car, and vacuuming the interior. The job required occasional sitting,
walking, reaching, climbing, bending, squatting, and twisting. It required frequent standing, and while
the employer waswilling to eliminate monthly lifting of supplies, the job required employeesto move
fast and most of the workers were young.

(EX 10; 11; 11A).
C(13) Claimant’sJob Log

Claimant filled out ajob log from IntraCorp that revealed the following information:
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Date Employer Disposition

7/9 Pitre Buick Called. Does not have agood driving
record and should not be driving on
medications

7/12 Sanderson Lincoln Called. Does not have agood
driving record and should not be
driving on medications

7/13 Vigilante Security Called. No work while under a
doctor’s care

7/13 Continental Visited. Told to call first

7/14 Continental Called. No work while under a
doctor’s care

7/14 Pinkerton Security Visited. No work while under a
doctor’s care

7/14 Pedus Security Visited. No medical clearance

7/15 AMP Co. SY S Parking Visited and needed to get complete
medical clearance

7/15 Standard Parking Visited and needed to get medical
clearance. No pain killers

8/30 Pedus Security Completed application and interview

8/30 Continental Security Completed application and interview

8/30 Vigilante Security Completed application and interview

8/30 Pitre Buick Completed application and interview

8/31 Sanderson Lincoln Completed application and interview

8/31 AMP Co. Parking Could not find location

8/31 Standard Parking Completed application and interview

(CX 22, p. 1-2).

C(14) Testimony and Vocational Report of Tom Stewart & Associates

Claimant reported to Mr. Stewart that he was born in June 1948, did not have any trouble
driving, he graduated from high school, and after high school he trained for twenty-seven weeks as
a Radio Microwave Repairman in the Army. (CX 23, p. 4-5). Since leaving the Army in 1973,
Claimant held approximately eighty jobs, categorized as a TV repairman (about fifteen years),
construction work, day laborer, and technician/repairer of microwavetowers. Id. a 5. Mr. Stewart
stated al these jobs fell into a medium category of work or higher. (Tr. 161-62).

Considering Claimant’ sage, education, work history, physical restrictions, and hisPTSD, Mr.
Stewart opined Claimant was not capable of sustaining work inthe general competitive labor market.
(CX 13, p. 5). Even if Clamant were to find a job within his physical restrictions, Claimant would
likely experience an exacerbation of hisPT SD symptoms. Additionally, Claimant was consuming four
250 milligram tablets of Percocet a day. Id. at 6. Percocet is a narcotic causing drowsiness,
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dizziness, and fatigue. Id. While taking this medication, Mr. Stewart related Claimant should not
operate heavy machinery or operate automobiles. Id; (Tr. 168). Furthermore, Claimant needed to
lay down several time a day due to back pain and that was an impediment to finding a suitable job.
(CX 13, p. 6). While Claimant may be able to obtain ajob, he would not likely be able to sustain a
job. (Tr. 162).

Mr. Stewart testified that he had counseled personswith both back problemsand PTSD. (Tr.
151). Mr. Stewart testified that histraining as a vocational rehabilitation counselor directed himto
place more weight on a treating physician as the source of an injured worker’s limitations because
the treating physician knew the patient better and saw the patient more often. (Tr. 154). Mr. Stewart
related that Claimant told him his PTSD had gotten worse since his injury because he had to sit
around and think about it. (Tr. 158-59). Assuming Claimant’ sworkplace accident did not exacerbate
his PTSD, Claimant was aready operating at a disadvantage by not being able to hold a job much
longer than eight months. (Tr. 172). Factoring in light duty work restrictions, Mr. Stewart testified
it would be difficult to place Claimant based on hisprofile. (Tr. 172). Without a symptomsrelated
to PTSD, Mr. Stewart opined Claimant could work at alight duty level, restricted by painto alimited
number of hoursaday, and Claimant would also berestricted in his employability based on hisintake
of narcoticmedication. (Tr. 176-77). Also, considering Claimant’ ssubjectivereportsof pain, hisneed
to lie down during the day, and his need to alternatively sit and stand, Mr. Stewart did not think
Claimant was employable. (Tr. 177).

Mr. Stewart testified he usually asked the source of aclient’ s present income because aperson
who was receiving disability benefits would be less motivated to find work than a person who was
strapped for cash. (Tr. 218). Also, Claimant never related to Mr. Stewart that taking Percocet
affected hisability to drive. (Tr. 220). Claimant’sonly apparent academic deficiency was adifficulty
in spelling, but he had basic literary skills. (Tr. 221-22).

V. DISCUSSION
A. Contention of the Parties

Claimant contends he is not a Jones Act seamen because he was a land based worker only
transitorily assigned to make vessel repairs. Claimant argueshe could not resume hisformer job after
his injury and his workplace accident aggravated his underlying PTSD making him totally disabled.
Dr. Zipnick’ s recommended surgery is both areasonable and necessary operation that would enable
him to recover from his workplace accident because the surgery would reduce Claimant’s level of
pain and make him more comfortablein his activities. Additionally, Claimant asserts he isentitled to
mileage expenses for keeping appointments with his pain management specialist, Dr. Laitin. Under
Section 10(c) of the Act, Clamant contends his average weekly wage was $450.00 per week based
on his actual earnings at the time of the accident, cash payments for doing extra work, and the
expectancy of continuing on in that employment. Finally, Claimant argues Employer is liable for
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Section 14(e) pendlties for untimely filing a notice of controversion after terminating Claimant’s
compensation.

Employer contends that Claimant is excluded from coverage under the act because hewasa
Jones Act seaman. Regarding the merits of the case, Employer argues Claimant’s PT SD, which pre-
existed hisworkplaceaccident, isinno way related to or exacerbated by Claimant’ sworkplaceinjury.
Claimant’s PTSD renders him unemployable and not his back injury. Based on Claimant’s short
period of employment and his wage records, Employer asserts Claimant’ s average weekly wage was
$300.00 per week. Asestablished by Ms. O’ Neill’s labor market survey, Employer argues suitable
aternative employment was available to Claimant in Phoenix, Arizona in June, 1999. Moreover,
Claimant offered no proof he suffered from a loss of wage earning capacity considering his prior
unstablework history and the fact that Claimant would not likely continue working for Employer had
theaccident not occurred. Regarding Claimant’ srequest for surgery, Employer contends his physical
conditiondid not require any surgical procedure, Claimant wasnot agood candidate for surgery, and
any operation would only provide Claimant with a chance to improve.

B. Statusasa Master or Member of a Crew Under § 902(3)(G)

Employer argued post-hearing that Claimant was nba covered employee under the Act
because he qualified asamember of acrew under 8 902(3)(G). 33 U.S.C. §902(3)(G) (2002). The
Jones Act (codified at 46 U.S.C. 8§ 688), covers any person employed as a “seaman,” and the
Supreme Court determined that the Jones Act and the Longshore Act are mutually exclusive
remedies. McDermott International, Inc. v. Wilander, 498 U.S. 337, 111 S. Ct. 807, 112 L. Ed. 2d
866 (1991). Inother words, “master or member of acrew” under Section 902(3)(G) is synonymous
with the definition of a“seaman” under the Jones Act. Id. A two part test is used to determine
whether a worker was a Jones Act seaman:

First ... an employee's duties must contribute to the function of the vessdl or to the
accomplishment of itsmission ... Second, . . . a seaman must have a connectionto a
vessel in navigation (or to an identifiable group of such vessels) that is substantial in
terms of both its duration and its nature.

Hufnagel v. Omega Services, Industries, Inc., 182 F.3d 340, 346 (5" Cir. 1999), quoting Harbor Tug
& Barge Co. v. Papai, 520 U.S. 548, 554, 117 S. Ct. 1535, 1540, 137 L. Ed. 2d 800 (1997), quoting
Chandris, Inc. v. Latsis, 515 U.S. 347, 368, 115 S. Ct. 2172, 2190, 132 L. Ed. 2d 314 (1995).

Under the first prong of the test, an employee must perform some task to contribute to the
function of the vessel or to the accomplishment of its misson. Chandris, 515 U.S. at 368.
Contributing to the function of a vessel or to the accomplishment of its mission is arelatively low
threshold and all who work at seain the service of aship are eligible for seaman’s status. Wilander,
498 U.S. at 354-55 (finding that seaman status does not turn on whether the employee has a
transportation related function as long as the employee is doing the ship’swork). See also Harbor
Tug, 520 U.S. at (stating the parties did not dispute the fact that painting the housing structure of a
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tug contributed to the function of the vessal or the accomplishment of its mission); Chandris, 515
U.S. at 350 (stating the parties stipulated that a superintendent engineer who was responsible for
updating and maintaining electronic communications equipment for afleet of vessels contributed to
the vessel’s mission); Martin J. Norris, The Law of Seamen § 2:3 (4" ed. 2002) (detailing cases
finding the following workers, among others, to have seaman status: cook, clerk, engineer, fireman,
barber, bartender, muleteer, coal passer, dipper tender, fisherman, ferry hand, deck hand, diver, sedler,
steward, pilot, and porter).

Even if the employee's particular job contributes to the function of a vessel or the
accomplishment of its mission, the employee must aso have the requisite employment related
connection to avessel. Southwest Marine, Inc. v. Gizoni, 502 U.S. 81, 112 S. Ct. 486, 116 L. Ed.
2d 405 (1991). The purpose of the second prong of the test is to separate sea based maritime
employees from those land based workers who have only a “transitory or sporadic connection to a
vessel in navigation, and therefore whose employment does not regularly expose them to the perils
of thesea” Chandris, 515 U.S. at 368. In other words, the employment-related connection to a
vessel focuses on whether the employee’ s duties take him to sea. Harbor Tug, 520 U.S. at 555.
There is adual prong analysis as to whether an employee’s duties contribute to the function of a
vessel; requiring both duration (the temporal nexus) and nature (the functional prong). Robertsv.
Cardinal Services, Inc., 266 F.3d 368, 374 (5" Cir. 2001). In determining whether a employee's
claim meets the durational analysis the Supreme Court instructed:

Generally, the Fifth Circuit seems to have identified an appropriate rule of
thumb for the ordinary case: A worker who spends less than about 30 percent of his
time in the service of avessal in navigation should not qualify as a ssaman under the
Jones Act. Thisfigure of course serves as no more than a guideline established by
years of experience, and departure from it will certainly be justified in appropriate
cases. . .. Nevertheless, we believethat courts, employers, and maritimeworkerscan
al benefit from reference to these genera principles. And where undisputed facts
reveal that amaritimeworker hasaclearly inadequate temporal connectionto vessels
in navigation, the court may take the question from the jury by granting summary
judgment or a directed verdict.

Chandris, 515 U.S. at 371.

InHeisev. Fishing Co. of Alaska, Inc., 79 F. 3d 903, 906-07 (9" Cir. 1996), the Ninth Circuit
determined a temporary laborer was not contributing to the function of the vessel or the
accomplishment of its mission. In Heise, afishing vessel put in for repairs and Heise, atemporary
laborer whose job was expected to last about one month - and who hoped to continue working on
the ship when it sailed - was injured securing the vessel’ smooring lines. 1d. at 904. Heise had never
worked on avessel before, he did not fill out an employment contract, and he was allowed to eep
on the vessel while the repairswere underway. 1d. During the repair process the vessel was moved
through navigable waters by the use of atug. Id. The Ninth Circuit reasoned that a seamen was one
who worked “at seain the service of aship” and did not include land based workers who happen to

-24-



be working on avessel wheninjured. Id. at 906. While Heise hoped to continue his employment in
service of the vessel, and even though the captain had assured Heise that there was a good chance
he could continue on, no formal offer of employment was ever made. 1d. Thus, Heise's connection
to the vessel was limited to the time that the vessel was undergoing maintenance and repairs. |Id.
Because Heise was only an expectant seaman, and not a seaman in being, Helse was a land based
worker and not entitled to a Jones Act remedy. 1d. at 907.

Like Heise, Claimant was also a land based worker, hired to perform temporary work on a
vessel, and had the expectancy of being hired as a full time employee by the vessel’s owner. Like
Heise, Claimant dept and ate aboard the DISCOVERY, athough he was not required to, and like
the vessdl in Helse, the DISCOVERY was briefly moved in navigable waters for the purpose of
accommodating repairs. Claimant had never worked on board avessel in the past, thus, status as a
seamen had not attached when Claimant began working on the DISCOVERY. As a land based
worker, Claimant did not contribute to function or mission of the vessel because Claimant did not
have any vested interest in the vessel’s function or mission after it left port. Claimant’s connection
to the DISCOVERY was only transitory, and nothing in histemporary employment exposed him to
the perils of the sea. Accordingly, | find that Claimant does not fall within the exclusion to the Act
for those who are a member of avessel’s crew.

C. Aggravation of Claimant’s Underlying PTSD

The parties do not dispute that Claimant suffered a back injury as aresult of his workplace
accident. Employer contests that Claimant’s workplace accident did not aggravate his underlying
PTSD.

C(1) The Section 20(a) Presumption - Establishing a Prima Facie Case

Section 20 providesthat “[i]nany proceeding for the enforcement of aclaimfor compensation
under this Act it shall be presumed, in the absence of substantial evidence to the contrary - - (a) that
the claim comeswithin the provisions of thisAct.” 33 U.S.C. §920(a) (2002). To establishaprima
facie claimfor compensation, aclaimant need not affirmatively establish a connection between work
and harm. Rather, a claimant has the burden of establishing only that: (1) the claimant sustained a
physical harm or pain; and (2) an accident occurred in the course of employment, or conditions
existed at work, which could have caused, aggravated, or accelerated the harm or pain. Port
Cooper/T. Smith Sevedoring Co., Inc., v. Hunter, 227 F.3d 285, 287 (5" Cir. 2000); O’'Kelly v.
Department of the Army, 34 BRBS 39, 40 (2000); Kier v. Bethlehem Steel Corp., 16 BRBS 128, 129
(1984). Oncethisprimafacie caseis established, apresumptionis created under Section 20(a) that
the employee’ s injury or death arose out of employment. Hunter, 227 F.3d at 287. “[T]he mere
existence of aphysical impairment is plainly insufficient to shift the burden of proof to the employer.”
U.S Industries/Federal Sheet Metal Inc., v. Director, OWCP, 455 U.S. 608, 102 S. Ct. 1312, 71 L.
Ed. 2d 495 (1982). See also Bludworth Shipyard Inc., v. Lira, 700 F.2d 1046, 1049 (5" Cir. 1983)
(stating that a claimant must allege injury arising out of and in the course and scope of employment);
Devinev. Atlantic Container Lines, 25 BRBS 15, 19 (1990) (finding the mere existence of aninjury
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is insufficient to shift the burden of proof to the employer). Under the aggravation rule, an entire
disability is compensable if awork related injury aggravates, accelerates, or combines with a prior
condition. Gooden v. Director, OWCP, 135 F.3d 1066, 1069 (5" Cir. 1998) (pre-existing heart
disease); Kubin v. Pro-Football, Inc., 29 BRBS 117, 119 (1995) (pre-existing back injuries);
Gardner v. Bath Iron Works Corp., 11 BRBS 556 (1979) (compensating the effects of aprogressive
degenerative condition when that condition was aggravated by conditions at work), aff’d sub nom.,
Gardner v. Director, OWCP, 640 F.2d 1385 (1* Cir. 1981).

On December 1, 1998, Ronald R. Bowen at the Veterans Administration Medical Center in
Payson, Arizonareported that Claimant tested positivefor PTSD. (CX 18, p. 152-53). Claimant had
a nomadic lifestyle, frequent job changes and occasiona nightmares related to his experience in
Vietnam. 1d. at 153. On November 18, 1999, Bonnie Babkian issued an initial impression that
Claimant had PTSD and depression related to hismedical condition. 1d. at 144. Inafollow-up visit
withMs. VirginiaVesco on March 20, 2000, Claimant reported most of hismental problems surfaced
after his back injury. Id. at 129. On May 1, 2000, Claimant won entitlement to service connected
disability benefits related to a seventy percent service related impairment due to hisPTSD. (CX 19,
p. 1). On March 8, 2001, Dr. Abad signed off on a report that stated Claimants PTSD was
exacerbated by his physical injury. (CX 18, p. 81). The Department of Veterans Affairs found
Claimant was disabled on April 20, 2001, dueto failed back syndrome/degenerative disc disease and
PTSD. Id. at 2, 11. On August 17, 2001, Ms. Vesco assessed a depressive disorder related to
Claimant’ s general medical condition and PTSD. Id. at 50.

Likewise, Claimant testified that although he had suffered the effects of PTSD since 1970,
(Tr. 119), he was able to hold down a job for up to six months. (Tr. 136). After his accident,
however, and after entering treatment for his PTSD at the V.A. Hospital, Claimant stated he could
not even hold down ajob for six months because herelived hisexperiencesin Vietnam at every PTSD
meeting. (Tr. 136). Additionally, Claimant related his physical inability to get around, exacerbated
his PTSD because he was unable to occupy his mind by focusing on other things. (Tr. 136).
Accordingly, | find that Claimant presented a prima facie case that his workplace injury aggravated
the affects of his PTSD.

C(2) Rebuttal of the Presumption

“Oncethe presumption in Section 20(a) isinvoked, the burden shiftsto the employer to rebut
it through facts - not mere speculation - that the harm was not work-related.” Conoco, Inc. v.
Director, OWCP, 194 F.3d 684, 687-88 (5" Cir. 1999). Thus, once the presumption applies, the
relevant inquiry iswhether the employer succeeded in establishing thelack of acausal nexus. Gooden
v. Director, OWCP, 135 F.3d 1066, 1068 (5" Cir. 1998); Bridier v. Alabama Dry Dock &
Shipbuilding Corp., 29 BRBS 84, 89-90 (1995); Hampton v. Bethlehem Steel Corp., 24 BRBS 141,
144-45 (1990) (finding testimony of a discredited doctor insufficient to rebut the presumption);
Dower v. General Dynamics Corp., 14 BRBS 324, 326-28 (1981) (finding a physician’s opinion
based of a misreading of a medical table insufficient to rebut the presumption). The Fifth Circuit
further elaborated:
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To rebut this presumption of causation, the employer was required to present
substantial evidence that the injury was not caused by the employment. When an
employer offers sufficient evidence to rebut the presumption - the kind of evidence
areasonable mind might accept as adequate to support aconclusion - only thenisthe
presumption overcome; once the presumption is rebutted it no longer affects the
outcome of the case.

Noble Drilling Co. v. Drake, 795 F.2d 478, 481 (5™ Cir. 1986)(emphasis in original). See also,
Conoco, Inc., 194 F.3d at 690 (stating that the hurdle is far lower than a “ruling out” standard);
Sevensv. Todd Pacific Shipyards Corp., 14 BRBS 626, 628 (1982), aff’d mem., 722 F.2d 747 (9"
Cir. 1983)(stating that the employer need only introduce medical testimony or other evidence
controverting the existence of a causal relationship and need not necessarily prove another agency
of causation to rebut the presumption of Section 20(a) of the Act); Holmesv. Universal Maritime
Serv. Corp., 29 BRBS 18, 20 (1995)(stating that the “ unequivocal testimony of a physician that no
relationship exists between the injury and claimant’s employment is sufficient to rebut the
presumption.”).

Employer arguesthat the evidence and testimony establishes, beyond question, that Claimant’ s
PTSD isin no way related to nor has it been exacerbated his workplace accident. Claimant never
reported to any physician that he suffered from PTSD, and he did not inform Dr. Zipnick of that fact
until August, 2002. (Tr. 112). Additionally, the Veterans Administration determined Claimant was
not employable dueto hismental problems. (CX 19, p. 2). Likewise, Mr. Stewart testified Claimant
would not be able to maintain employment based on the impairments listed for Claimant’s PTSD in
the Veterans Administration decision. (Tr. 174). Mr. Stewart also related that Claimant had along
history of PTSD problems and it was aggravated by increased stress. (Tr. 172, 227-28). Claimant
never mentioned the fact that he suffered from PTSD to Employer’s vocational counselor, Ms.
O'Nelill. (Tr. 247). Claimant’s PT SD was exacerbated by such factors as crowds, fireworks, stress,
the war on terrorism, and the terrorist attacks. (CX 18, p. 31, 37, 43, 46, 102).

| find that Employer failed to present substantial evidence to sever the connection between
Claimant’s workplace accident and aggravation of Claimant’s PTSD. Employer’s evidence only
establishes that Claimant suffered from PTSD both before and after his accident. Claimant’s
uncontradicted testimony related that his physical inabilities exacerbated his PTSD because he was
unable to focus his mind on other things. (Tr. 136). While the record establishes that Claimant had
around eighty different jobs since leaving Vietnam, and shows that he was unable to maintain any
meaningful employment over six months, Claimant failed to work any job following his workplace
accident. (Tr. 58). Claimant’s April, 2001 total disability rating issued by the Department of
Veterans Affairs wasissued after Claimant’ sworkplace accident on December 15, 1996. (CX 19, p.
1; ALJX 1). While Claimant had suffered the affects of PTSD since 1970, he never sought treatment
for the problem until he tested positive for the affliction on December 1, 1998. (CX 18, p. 152-53).
Regarding the exacerbation of his PTSD Claimant stated:
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| was out of work, | couldn’t work and this was making things really tough
for me. | seemed to go through a period where | didn’t care whether | lived or died,
becauseif | couldn’t work, | couldn’t exist. And work iswhat I’ve always done. It
don't matter that | had awholelot of jobs, | was agood worker, and | could go back
to any place | worked; they would hire me back. Any place, because | was a good
worker.

| got upset, | forgot where | was at.

Y es, | was having mental problems, and my soon to be wife again said, “you
got to gotothe V.A. You got to seek somehelp.” ... And she' sthe reason that |
went and sought help. She had seen these problems before, | guess, and | didn’'t
realize | had ‘em, and so | started seeing psychiatrists and psychologists and all that
up at theV.A. That was starting in ‘98, and that’s when they first diagnosed PTSD,
and | never knew | had a problem with it.

JUDGE KENNINGTON: So, you were- - when you couldn’t find work, that
was affecting you mentally?

THE WITNESS: Intensely, because when | go to work, | want to know how
to work ashard asyou can, and it seemed to please employers and if that’ swhat they
wanted, that’s what | wanted to give ‘em. So, it occupies your mind.

If you're working hard, al the time, you don’'t have time to think about all
those other things.

(Tr. 84-85).

Considering Claimant’ s hearing testimony, the VA reports of Virginia Vesco and Dr. Abad
documenting an exacerbation of PTSD symptoms after Claimant’ s workplace accident, and the fact
that Claimant had the demonstrated ability to work, abeit at nearly eighty jobs, while suffering from
PTSD before his workplace accident, | find that Claimant not only presented sufficient evidence for
a prima facie case of causation, but based on the record as a whole, Claimant established by a
preponderance of the evidence that his workplace accident aggravated his underlying PTSD
symptoms.

D. Section 7 Benefits- Reasonablenessand Necessity of Dr. Zipnick’sRecommended Surgery

Section 7(a) of the Act providesthat “the employer shall furnish such medical, surgical, and
other attendance or treatment . . . for such period as the nature of the injury or the process of
recovery may require.” 33 U.S.C. § 907(a) (2002). The Board has interpreted this provision to
require an employer to pay all reasonable and necessary medical expenses arising from aworkplace
injury. Duprev. Cape Romaine Contractors, Inc., 23 BRBS 86 (1989). Under the Administrative
Procedures Act, the claimant bears the ultimate burden of persuasion by a preponderance of the
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evidence that medical treatment is reasonable and necessary. Director, OWCP v. Greenwich
Collieries, 114 S. Ct. 2251, 2259, 512 U.S. 267, 281, 129 L. Ed. 2d 221 (1994).

D(1) Establishing a Prima Facie Case of Reasonableness and Necessity

A claimant establishes a prima facie case when a qualified physician indicates that treatment
is necessary for awork-related condition. Romeike v. Kaiser Shipyards, 22 BRBS 57, 60 (1989);
Pirozz v. Todd Shipyards Corp., 21 BRBS 294, 296 (1988). Here, Claimant’ streating physician Dr.
Zipnick recommended that Claimant undergo alumbar laminectomy at L5 and potentially L4, and
decompression of the L4-5 and S1 nerve roots as afurther treatment for his workplace injury. (CX
15, p. 19). Dr. Zipnick opined Claimant had asixty percent chance of improving if he underwent the
surgery. Id. at 23. While surgery would not improve on Claimant’ swork restrictions, it would make
him more comfortable in whatever level of activity Claimant engaged in. Id. at 24. Accordingly,
Claimant presented a prima facie case that the recommended surgery was both reasonable and
necessary.

D(2) Rebuttal of Claimant’sPrima Facie Case

To rebut aclaimant’s prima facie showing that arecommended medical treatment is either
not reasonable or not necessary, the employer is required to produce substantial evidence to that
effect. Conoco, Inc., 194 F.3d 684, 690 (5™ Cir. 2000)(stating that the hurdle is far lower than a
“ruling out” standard); Noble Drilling v. Drake, 795 F.2d 478, 481 (5" Cir. 1986); Hampton v.
Bethlehem Steel Corp., 24 BRBS 141, 144 (1990). Employer met its burden in this case.

On January 7, 1999, Dr. Gimbal, an orthopaedist, diagnosed Claimant’ s problem as epidural
fibrosis, but did not rule out arecurrent herniated disc. (EX 20, p. 5). Although Claimant’ sdiagnostic
studies showed a disc protrusion at L2-3, his symptoms did not support that pathology. Id. Dr.
Gimbal opined Claimant’ scondition wasstationary and Claimant should be weaned off of hisnarcotic
medication. Id. The possbility of increasing Claimant’s epidural fibrosis through surgery was
significant enough that the risk/benefit ratio favored conservative treatment. 1d.

Likewise, after Dr. McLean reviewed diagnostic studies showing a herniated nucleus
pulposus/recurrent disc protrusion at L5-S1 and epidura fibrosis, Dr. McLean opined Claimant
suffered from post-laminectomy syndrome, and degenerative joint disease in the left hip. (EX 13, p.
29). Claimant’ sneurological examination wasnormal. Id. Theresultsof Claimant’ snerveroot blocks
were inconsistent in that the L5 block helped Claimant’s hip pain but not his back pain, and the L4
block reproduced his pain symptoms. Id. Dr. McLean did not feel asif Claimant wasagood surgical
candidatein part because Claimant presented with more subjective than objective findings. 1d. There
was no clear cut evidence of radiculopathy, range of motion did not seem to recreate back, buttock,
or hip discomfort, and Claimant’s pain may well be due to soft tissue trauma as a result of the
interaction of the scaring in Claimant’s back with the metal on the gluteal region. 1d. at 29-30.
Accordingly, Employer presented substantial evidence that Dr. Zipnick’s recommendation was
unreasonable and unnecessary because the risk/benefit ratio disfavored surgery and Claimant wasnot
agood candidate for surgery.
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D(3) Reasonable and Necessary Based on the Record asa Whole

Once the employer offers sufficient evidence to rebut a claimant’s prima facie case, the
claimant must establish entitlement to the medical treatment based on the record as awhole. See
Noble Drilling Co. v. Drake, 795 F.2d 478, 481 (5™ Cir. 1981). If based on the record the evidence
is evenly balanced, then the employer must prevail. Greenwich Collieries, 512 U.S. a 281. The
opinion of a treating physician is entitled to specia consideration. Brown v. National Seel &
Shipbuilding Co., 34 BRBS 195, 201 n.6 (2001); Cf. Consolidated Coal Co. v. Hold 314 F.3d 184,
187-88 (4™ Cir. 2002) (finding that the special consideration extended to atreating physician cannot
be accorded greater weight than other physicians base only on his status); Consolidation Coal Co.
v. Director, OWCP, 54 F.3d 434, 438 (7" Cir. 1995) (disparaging a “mechanical determination”
favoring atreating physician when the evidence is equally weighted). An ALJmay credit the report
of atreating physician over others as long as there is substantial evidence in the record to support
such aconclusion. Ceres Marine Terminal v. Hinton, 243 F.3d 222, 225 (5" Cir. 2001).

Based on a series of nerve root blocks, Dr. Zipnick concluded the L4 nerve root was part of
the causation of Claimant’s pain complex. (CX 16, p. 19-20). Reviewing further diagnostic studies
inJune, 1998, Dr. Zipnick interpreted the findings as showing aL 5-S1 disc herniation that wasreally
alarge soft tissue density pushing on the S1 nerveroot. (CX 15, p. 16). Claimant appeared to have
epidural fibrosis. 1d. After aL-5 nerve block relieved Claimant’s pain symptoms, and after those
symptomsreoccurred, Dr. Zipnick recommended alumbar laminectomy at L5 and potentially L4, and
decompression of the L4-5 and S1 nerveroots. Id. at 22.

Responding to inquiriesfrom Carrier and theevaluation of Dr. Gimbal, Dr. Zipnick responded
on January 26, 1999, that Dr. Gimbal’ s diagnosis of epidural fibrosis was correct, but Claimant had
a positive myelogram consistent with his physical findings, he had an extruded disc fragment, and
although stenosiswas the result, his condition could be caused by hypertrophied ligaments, herniated
discs, large posterior facet joints, or scars. (CX 15, p. 23). Dr. Zipnick believed Claimant would
benefit from surgery. Id. Claimant’s pain medications could not be reduced because a reduction
caused himto become symptomatic and that iswhy Dr. Zipnick recommended surgery. 1d. Claimant
would not likely be able to return to any manual labor and based on Claimant’s ability to cope with
hiswork situation, social status and other reasons, Dr. Zipnick opined Claimant had a 60/40 chance
of improvement. Id. Regarding Dr. Gimbal’ s recommendation against surgery, Dr. Zipnick stated
he did not know what Dr. Gimbal’ s expertise was, but it was generally up to the individual surgeon
to determine the appropriateness of surgery in a case such as Claimant’s where different surgeons
have different viewpoints. Id. Dr. Zipnick further explained that everybody has scar tissue following
surgery, but Claimant’s symptoms were consistent with his industrial industry. (CX 16, p. 15-16).

After reviewing Dr. McLean sevaluation of Claimant, Dr. Zipnick again agreed that Claimant
was not the best surgical candidate, meaning that even if surgery was successful Claimant may never
return to meaningful employment. (CX 15, p. 25). On August 13, 2002, Dr. Zipnick noted Claimant
was no longer interested in surgery, and Dr. Zipnick reconfirmed that surgery would not benefit
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Claimant functionally. (CX 15, p. 31). Although Claimant had reservations about undergoing
surgery, he stated at the formal hearing that he was prepared to have the operation done. (Tr. 102-
03).

In Amosv. Director, OWCP, 153 F.3d 1051, 1052 (9" Cir. 1998), amended by 164 F.3d 480
(9" Cir. 1999), the claimant, Amos, sustained an injury to his right acromion which caused
impingement syndrome. Amos' treating physician recommended surgery, but two orthopedistshired
by the employer opposed the procedure because it would not likely make Amos asymptomatic, and
performing surgery was a judgment call that could make his condition worse. 1d. at 1052-53. At a
formal hearing the ALJ denied the recommended surgery as neither reasonable nor necessary and
credited the medical reports of the employer’ s physicians as more well reasoned. Id. at 1053. The
Ninth Circuit reversed, reasoning that nothing in the Act required “injured workers to abdicate the
right to maketheir own decisionsabout their medical care.” Id. at 1054. Recognizing the employer’s
right to refuse unreasonable and unnecessary treatment, the Ninth Circuit stated that “when a patient
is faced with two or more valid medical alternatives, it is the patient, in consultation with his own
doctor, who hastheright to chart hisown destiny.” Id. Because neither of employer’s orthopedists
opined that surgery was unreasonable, but only favored a more conservative approach, and
considering the special consideration givento the recommendations of atreating physician, theALJ s
denia of the recommended surgery was not based on substantial evidence. Id.

Like, Amos, | find that it is Claimant, in consultation with histreating physicians, who hasthe
right to chart hisown medical destiny. The fact that Claimant’ s functional capacity will not improve
as a result of the surgery does not render the procedure unreasonable or unnecessary. When a
claimant’s pain is an impediment to performing work activities, it is not unreasonable to hold the
employer liable for corrective surgery. See generally Anderson v. Todd Shipyards Corp., 22 BRBS
20, 23(1989)(finding aphysician’ streatmentsnecessary to relieve pain symptoms). While Dr. Gimbal
stated Claimant’s symptoms stemming from the L5 disc were probably related to epidural fibrosis,
Dr. Gimbal did not rule out the fact that Claimant had a herniated disc. (EX 20, p. 5). Furthermore,
when Dr. Gimbal issued his evaluation, he was not privy to the results of Claimant’s L5 nerve root
block, the results of whichled Dr. Zipnick to recommend surgery. (CX 15, p. 22; EX 13, p. 27). Dr.
M cL ean opined Claimant was not a“good candidate” for surgery. (EX 13, p. 30). Dr. Zipnick agreed
with Dr. McLean’ sstatement inasmuch assurgery would not improve Claimants’ functional capacity.
(CX 15, p. 25). Muchlike Amos, two qualified physicians recommended conservative treatment, and
surgery isjudgement call that could make Claimant’ ssymptomsworse. Dr. Zipnick found Claimant’s
pain complaintsto be credible, (CX 16, p. 22), and faced with two valid aternative for treatment of
hisworkplaceinjury, | find Claimant’ selectionto undergo Dr. Zipnick’ streatment isboth reasonable
and necessary under the Act.

E. Medical Benefits - Mileage Expenses
In general, an employer whose worker was injured on the job is, pursuant to Section 7(a) of

the Act, responsible for those medical expenses reasonably and necessarily incurred as aresult of a
work-related injury. Ingalls Shipbuilding Inc. v. Drector, OWCP , 991 F.2d 163 (5" Cir. 1993);
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Perezv. Sea-Land Services, Inc., 8 BRBS 130 (1978). Entitlement to medical servicesisnever time-
barred whereadisahility isrelated to acompensableinjury. Addison v. Ryan-Walsh Sevedoring Co.,
22 BRBS 32, 36 (1989); Mayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228 (1984); Dean v.
Marine Terminals Corp., 7 BRBS 234 (1977).

Claimant asserted that Employer had not paid him for mileage expenses incurred to see Dr.
Laitin, a pain management specialist to whom Claimant was referred by Dr. Zipnick. (Tr. 101; CX
15, p. 2). Having established that Claimant’ s injuries were caused by his workplace accident, | find
that Claimant isentitled to medical benefitsunder the Act. Medical benefitsinclude mileage expenses
Claimant reasonably expended in seeking medical treatment. See Day v. Ship Shape Maintenance
Co., 16 BRBS 38 (1983).

F. Nature and Extent of Disability and Date of Maximum Medial Improvement

Claimant seeks continuing temporary total disability benefits from December 16, 1996 and
continuing. Disability under the Act is defined as “incapacity because of injury to earn wageswhich
the employee was receiving at the time of injury in the same or any other employment.” 33 U.S.C.
§8902(10) (2002). Disahility isan economic concept based upon a medical foundation distinguished
by either the nature (permanent or temporary) or the extent (total or partial). A permanent disability
is one which has continued for a lengthy period and is of lasting or indefinite duration, as
distinguished from one in which recovery merely awaits a normal healing period. Watson v. Gulf
Stevedore Corp., 400 F.2d 649 (5" Cir. 1968); Seidel v. General Dynamics Corp., 22 BRBS 403,
407 (1989); Sevens v. Lockheed Shipbuilding Co., 22 BRBS 155, 157 (1989). The traditional
approach for determining whether an injury is permanent or temporary is to ascertain the date of
maximum medical improvement. (MMI).

The determination of when MM I isreached, so that a claimant’s disability may be said to be
permanent, is primarily a question of fact based on medical evidence. Hite v. Dresser Guiberson
Pumping, 22 BRBS 87, 91 (1989). Care v. Washington Metro Area Transit Authority, 21 BRBS
248 (1988). An employee is considered permanently disabled if he has any residual disability after
reaching MMI. Lozadav. General Dynamics Corp., 903 F.2d 168, 23 BRBS (CRT)(2d Cir. 1990);
Snclair v. United Food & Commercial Workers, 13 BRBS 148 (1989); Trask v. Lockheed
Shipbuilding & Construction Co., 17 BRBS56 (1985). A condition is permanent if aclaimant isno
longer undergoing treatment with a view towards improving his condition, Leech v. Service
Engineering Co., 15 BRBS 18 (1982), or if his condition has stabilized. Lusby v. Washington
Metropolitan Area Transit Authority, 13 BRBS 446 (1981).

F(1) Nature of Claimant’sInjury
On December 15, 1996, Claimant presented to USA Knollwood Hospital where he was
preliminarily diagnosed with a contusion to the coccyx. (EX 12, p. 2). In aradiological report of

Claimant’s lumbar spine, there was a defect noted at L5 indicating probable spondylolysis, but the
film demonstrated unremarkable characteristics of the bones, joints, and soft tissues. Id. at 4.
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On March 4, 1997, Dr. Weir performed an EM G/nerve conduction study that demonstrated
results consistent with S-1 radiculopathy. (EX 14, p. 3-4). Dr. Weir aso opined that Claimant had
an underlying sciatic nerve stretch injury. 1d. at 4. A lumbar MRI, performed on April 2, 1997,
demonstrated: lateral disc herniation at L3-4; mild posterior disc bulges at L2-3, L4-5, L5-S1; and
nerveroot impingement at L5-S1. (CX 14, p. 12). Dr. Kinnard opined thedisc bulgesat L2, L4, and
L5 were degenerative. 1d. at 13. Thefindingsat the L5 level were consistent with the EMG findings
and S1 root pathology, and the diagnostic findings were confirmed in a September 16, 1997 lumbar
myelogram and post-myelogram CT scan. Id. at 12, 35-36. Based on these test results, Dr. Kinnard
admitted Claimant to surgery onNovember 17, 1997, for alumbar laminectomy/discectomy at L 3-L 4,
L5-S1. Id. at 54, 57.

Moving to Arizona after his surgery, Claimant reported to Dr. Zipnick in February, 1998,
relating that surgery made his condition worse, and Dr. Zipnick opined that Claimant’s pain
symptoms were consistent with problems at the L4 level. (CX 15, p. 1). A MRI taken on February
26, 1998 demonstrated: alateral disc protrusion at L 2-3; post operative changeswith alaminectomy
at L5-S1 with no evidence of residual or recurrent disc herniation; and the L3-4 level disc wastoo
inadequately portrayed to make agood reading. (CX 15, p. 6). A supplemental MRI, performed on
March 3, 1998 revealed: post surgical changes at L 3-4 and L5-S1 with no evidence of stenosisor a
herniated nucleus pulposus. 1d. at 7.

On March 13, 1998, Dr. Laitin recommended treatment in the way of opioids to alow
Claimant to return back to work. (CX 17, p. 1). On August 24, 1999, Dr. Laitin diagnosed failed
back syndrome with clinical findings of de-conditioning, poor range of motion, and a poor gait. 1d.
at 3. OnMarch 19, 1998, Dr. Zipnick opined Claimant had epidural fibrosis. Id. at 10. After a series
of nerve blocks, Dr. Zipnick determined that the L4 nerve root was part of the cause for Claimant’s
pain symptoms. (CX 16, p. 19-20).

A June 23, 1998 myelogram and post-myelogram CT demonstrated: a large herniated disc
fragment at L5-S1 displacing the thecal sac and nerve root; irregularity of the soft tissue at L4; a
syndesmophyte between the vertebral bodies of L3 and L4; and asymmetric hypertrophy at L 3-4, and
L2-3. (CX 15, p. 14-15). Reviewing the diagnostic study on July 7, 1998, Dr. Zipnick commented
Claimant’sL5-S1 disc herniation wasreally alarge soft tissue density pushing on the S1 nerve root.
Id. at 16. Claimant appeared to have epidural fibrosis. Id. After anerveroot block at L5 temporarily
relieved Claimant’ s pain, Dr. Zipnick recommended alumbar laminectomy at L5 and potentially L4,
and decompression of the L4-5 and S1 nerveroots. Id. at 22.

On January 7, 1999, Dr. Gimbal diagnosed Claimant’s problem as epidural fibrosis, but did
not ruleout arecurrent herniated disc. (EX 20, p. 5). Although Claimant’ sdiagnostic studies showed
adisc protrusion at L2-3, his symptoms did not support that pathology. 1d. An x-ray ordered and
interpreted by Dr. McLean on April 16, 1999, revealed: status post laminectomy at L3-4 and L5-S1;
and interval increase in calcification and syndesmophytes to the left at L3-4. (EX 13, p. 35). A
myelogram and post-myelogram CT scan performed on April 16, 1999, demonstrated: post-
laminectomy at L 3-4 and L5-S1, recent herniated nucleus pulposusat L5-S1; and borderline stenosis
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a L4-5. Id. a 34. An MRI scan performed on the same day showed persistent recurrent disc
protrusionat L5-S1; associated epidural fibrosiswithfacet arthropathy; and no evidence of significant
neural compression at L4-5. Id. at 31. Based on Claimant’s diagnostic studies and physical exam,
Dr. McLean opined Claimant suffered from post-laminectomy syndrome and degenerative joint
diseasein theleft hip. Id. at 29. Claimant’s pain may well be due to soft tissue trauma as a result of
the interaction of the scaring in Claimant’ s back with the metal on the gluteal region. Id. at 29-30.

On August 13, 2002, Dr. Zipnick reviewed Veterans Administration records and new
radiographic data showed disc space narrowing at L5-S1, flattening of the lumbar lordosis, and
calcificationsat L3-4. Id. Dr. Zipnick’s impression was failed back syndrome and total disability
related to post-traumatic stress disorder. (CX 15, p. 31).

Asdocumented by the Veterans Administration, the nature of Claimant’s PTSD is such that
Claimant suffers from insomnia, irritability, intrusive memories of combat, socia alienation, social
isolation, social withdraw, difficulty withauthoritativefigures, flashbacks, nightmares, anxiety, racing
thoughts and some obsessions/compulsions. (CX 18, p. 144).

Accordingly, | find the nature of Claimant’ sinjury is: alarge herniated disc fragment at L5-S1
displacing the thecal sac and nerve root; irregularity of the soft tissue at L4; a syndesmophyte
between the vertebral bodies of L3 and L4; and asymmetric hypertrophy at L3-4, and L2-3; epidural
fibrosis; and failed back syndromethat aggravatesan underlying PT SD condition. Claimant’ s physical
findings necessitate a second surgery consisting of alumbar laminectomy at L5 and potentially L4,
and decompression of the L4-5 and S1 nerve roots to relieve pain.

F(3) Extent of Claimant’sInjury

On January 21, 1997, Claimant presented to Dr. Johnson at the Russo Industrial Medical
Clinic in Morgan City, Louisiana, complaining low back pain following his workplace accident in
December, 1996. (EX 16, p. 2). Dr. Johnson restricted Claimant to light duty with no heavy lifting.
Id. a 2, 5. After reviewing some diagnostic studies on January 28, 1997, Dr. Johnson changed
Claimant to a“no work” status, which he continued on February 12, 1997. (CX 13, p. 6-7).

On May 9, 1997, Dr. Kinnard opined that surgical intervention may be necessary. (CX 14,
p. 19). Inasecond opinion evaluation, Dr. Cenac recommended continued conservative treatment
and recommended that Claimant could work at the sedentary or light level. (CX 14, p. 25). After
additional diagnostic studies, however, Dr. Kinnard performed alumbar laminectomy/discectomy at
L3-L4, L5-S1 on November 17, 1997. (CX 14, p. 54, 57).

After moving to Arizona, Dr. Zipnick began treating Claimant on February 3, 1998, for post-
laminectomy syndrome and referred Claimant to pain management. (CX 15, p. 1-2). On March 13,
1998, Dr. Laitin, a pain management physician, recommended treatment in the way of opioids to
allow Claimant to return back to work. (CX 17, p. 1). Even with the medication, Claimant would

-34-



not likely be able to resume hisformer job. Id. at 4. Dr. Zipnick believed Claimant would eventually
need more intensive pain management modalities, and he put Claimant on a total disability status.
(CX 15, p. 1-2). Dr. Zipnick repeated his no work restriction on March 19, 1998. 1d. at 10.

After conducting an evaluation of Claimant on January 7, 1999, Dr. Gimbal reported that he
would not recommend Claimant engage in any repetitive bending or lifting over twenty-five pounds,
but Claimant was able to work in amodified typejob. (EX 20, p. 5). Asof the date of Dr. Gimbal’s
examination, Claimant had reached maximum medical improvement with aten percent permanent
impairment pursuant to the AMA guidelines. Id. On April 16, 1999, Dr. McLean, an independent
medical examiner, opined Claimant had reached permanency and he recommended work restrictions
of: no lifting over thirty pounds, no lifting over fifteen pounds on a frequent basis, no working over
eight hours aday for aforty hour week, no sitting over one to two hours, no walking over twenty
to thirty minutes, no more than occasional bending, stooping, squatting, kneeling, and climbing, and
Claimant should have frequent position changes. (EX 13, p. 30).

On May 25, 1999, Dr. Zipnick changed Claimant’s work restrictions to light duty with no
lifting over twenty-five pounds, position changes every hour, and no bending or twisting. 1d. at 26.
OnAugust 24, 1999, Dr. Laitin restricted Claimant’ swork to no lifting over twenty-five pounds, and
Dr. Laitin reserved judgment on how much of the day Claimant could sit and stand until after
Claimant finished hiswork hardening program. (CX 17, p. 4). Claimant could perform any job that
required either sitting or standing aslong as his activity was not strenuous and allowed for adequate
rest periods. 1d.

On January 11, 2000, Dr. Zipnick responded to job a description analysis sent by Carrier.
(CX 15, p. 27). After discussing all the positions with Claimant, Dr. Zipnick opined Claimant was
unable to return to any meaningful employment at that time. 1d. Dr. Zipnick lamented that his
recommendation for surgery was denied repeatedly, he was a spinal surgeon who was not going to
perform work assessments and analysis, and Dr. Zipnick discharged Claimant from his care with
instruction for his case manager to find anon-spine surgeon to take over Claimant’scare. 1d. Inthe
meantime, he returned Claimant to a no work status. Id. at 27. Dr. Laitin, however, noted that
Claimant was able to perform some volunteer work on April 25, 2000. (CX 17, p. 8). OnJuly 11,
2002, however, Dr. Zipnick opined that work status restrictions he may assign would be consistent
with Dr. McLean's recommendations. (CX 15, p. 29).

On July 14, 2000, Dr. Laitin remarked Claimant was continuing hiswork hardening program,
performing some volunteer work, but remained fragile and could not be pushed too fast. (CX 17,
p. 10). On August 16, 2000, Claimant related he had to modify his activities in his work hardening
program because he was having difficulty climbing stairs. Id. at 11. On September 20, 2000, Dr.
Laitinrelated Claimant was actively seeking ajob where he would not be required to stand morethan
onehour. Id. at 12. Claimant reported that if he stood for alonger period, his back would swell and
pain would increase. Id.
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On November 29, 2000, Claimant told Dr. Laitin that he was seeking part-time volunteer
work. (CX 17, p. 14). On February 27, 2001, Dr. Laitin noted Claimant found volunteer work and
wasdoingwell overadl. Id. a 17. InMarch, 2001, Claimant was seeking part-time employment, and
Claimant’ s condition continued to improve to a point where he was doing well at home and in his
activities. 1d. at 18, 25. On April 3, 2002, Dr. Laitin remarked Claimant’s activity had increased to
apoint where he could begin pool walking. Id. at 30. On May 29, 2002, Dr. Laitin noted Claimant
waslooking for volunteer work and was dealing with PTSD and anxiety. Id. at 32. In August, 2002,
Claimant resumed doing volunteer work, but by September, 2002, he had reduced hisvolunteer work
to two hoursaweek dueto hispain. Id. at 35-36. Dr. Laitin opined Claimant could eventually work
up to four hoursaday inajob. 1d. at 36.

OnAugust 13, 2002, Dr. Zipnick noted Claimant was on one-hundred percent disability from
the Veterans Administration because of PTSD. (CX 15, p. 31). Dr. Zipnick assigned the following
light duty work restrictions asrelated to Claimant’s back injury alone: no lifting over thirty pounds;
no frequent lifting over fifteen pounds,; work no longer than an eight hour day; no work longer than
forty hours aweek based on his back; no sitting over one to two hours; no walking over twenty to
thirty minutes at atime; no more than occasional bending, stooping, climbing stairs, or kneeling; and
Claimant must be able to change positionsfrequently. Id. Additionaly, Claimant’s pain medication
would prohibit himfrom operating heavy machinery. (CX 16, p. 28). Accordingto AMA guidelines,
Claimant had a five percent impairment rating to his back, but Claimant was one-hundred percent
disabled according to the Veterans Administration. (CX 15, p. 31).

Regarding his PTSD, Claimant was adjudicated totally disabled by the Department of
Veterans Affairs, retroactiveto May 1, 2000. (CX 19, p. 1). InaJduly 7, 2000 PTSD note authored
by Dennis Grant, Claimant stated he had a history of multiple jobs, had an inability to advance an any
job he held, and his work was controlled by his PTSD symptoms. (CX 18, p. 120). Claimant also
reported that he had problems with anger outbursts in the workplace setting, had problems
concentrating, had flashbacks, difficulty in coping with workplace stress, and when his stress did not
cause him to walk off the job site, his supervisor had to give him special consideration in order for
him to perform the work assigned to him. 1d. Claimant also reported fatigue, an inability to find a
job he liked, an inability to manage school type classes, and that he had given up on any idea of
having meaningful employment or a meaningful education. 1d. Dr. Abad also labeled Claimant as
having a moderately severe impairment in his abilities to: relate to other people, to perform daily
functions, and to respond appropriately to co- workers. Id. a 80-81. Claimant suffered severe
impairmentsin hisabilitiesto: understand, respond, and carry out instructions, respond appropriately
to supervision; respond to customary work pressures; and in performing simple, complex, repetitive,
and varied tasks. |d.

Based orthe evidence, | find that Claimant was temporarily totally disabled following his
December 15, 1996 workplace accident through Dr. Kinnard’'s November 17, 1997 lumbar
laminectomy/discectomy at L3-L4, L5-S1, and continuing. Based on Claimant’s objective physical
findings, Claimant could have returned to work pursuant to Dr. Gimbal’ srestrictions set on January
7, 1999 because those restrictions were essentially the same as issued by Dr. McLean on April 16,
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1999, and thoseissued by Dr. Zipnick on August 13, 2002, and Claimant’ s objective physical findings
remained largely unchanged after January 7, 1999. Moreover, Dr. Zipnick stated that he agreed with
Dr. McLean swork restrictions. | also note that Dr. Gimbal’s work restrictions were set well over
ayear after Claimant’s surgery, and Dr. Zipnick anticipated arecovery period of three months for a
similar type of surgery. (CX 15, p. 25).

Factoringin Claimant’ ssubjective pain, however, resultsinamore severelimitation. Claimant
credibly testified concerning his pain limitations. (Tr. 76). Asdocumented by Dr. Latin, Claimant’s
pain prohibited him from engaging in meaningful employment and Claimant could not be pushed too
hard due to his fragile condition. (CX 17, p. 10). Although Dr. Latin originally anticipated in
August,1998, that Claimant could return to “acceptable employment” within two months, that
prognosis never came to fruition. By April 25, 2000 Dr. Laitin noted Claimant was able to perform
limited volunteer work. 1d. at 8. By September, 2002, Dr. Latin noted Claimant had reduced the
amount of volunteer work he was performing to two hoursaweek. Id. at 3. Although Claimant was
not ableto performmuch work dueto pain in September, 2002, Dr. Laitin hoped that Claimant could
eventually work up to four hours a day. Thus, combining Claimant’s objective physical limitations
with his subjective reports of pain, | find Claimant was only able to perform two hours of work a
week due to his pain beginning on April 25, 2000.

Finally, factoringintheaggravation of Claimant’ sPT SD symptoms, | find that Claimant’ swas
more limited in his activities as of December 1, 1998, the day Claimant first sought treatment for his
mental problems. Claimant’s PTSD effects the extent of his injury in that he is more prone to
workplace stress, he needed special considerationin order for himto performwork, he had difficulty
with socia interaction, and he suffered numerous moderate to sever impairments as discussed supra.

G. Loss of Wage Earning Capacity
G(1) Prima Facie Case of Total Disability

The Act does not provide standards to distinguish between classifications or degrees of
disability. Case law has established that in order to establish a prima facie case of total disability
under the Act, a claimant must establish that he can no longer perform hisformer longshore job due
to hisjob-related injury. New Orleans (Gulfwide) Sevedoresv. Turner, 661 F.2d 1031, 1038 (5" Cir.
1981); P&M Crane Co. v. Hayes, 930 F.2d 424, 429-30 (5" Cir. 1991); SGS Control Serv. v.
Director, Office of Worker’s Comp. Programs, 86 F.3d 438, 444 (5" Cir. 1996). He need not
establish that he cannot return to any employment, only that he cannot return to his former
employment. Elliotv. C&P TelephoneCo., 16 BRBS 89 (1984). The same standard applieswhether
the claim is for temporary or permanent total disability. If a claimant meets this burden, he is
presumed to betotally disabled. Walker v. Sun Shipbuilding & Dry Dock Co., 19 BRBS 171 (1986).
Here, thereisno evidencethat Claimant can performhisformer job. Dr. Latinreported that Claimant
would not likely be able to resume hisformer job even after awork hardening program. (CX 17, p.
4). Mr. Stewart testified that all of Claimant’s former jobs fell within he medium category of work
or higher, (Tr. 161-62), and the extent of Claimant’ s back injury aloneissuch that he cannot perform
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more than light level work in avery limited basis. Thus, Claimant established a prima facie case of
total disability following his December 15, 1996 workplace accident.

G(2) Suitable Alternative Employment

Oncethe prima facie case of total disability is established, the burden shiftsto the employer
to establish the availability of suitable alternative employment. Turner, 661 F.2d at 1038; P&M
Crane, 930 F.2d at 430; Clophus v. Amoco Prod. Co., 21 BRBS 261, 265 (188). Total disability
becomes partial on the earliest date on which the employer establishes suitable alternative
employment. SGS Control Serv. v. Director, OWCP, 86 F.3d 438, 444 (5" Cir. 1996); Palombo v.
Director, OWCP, 937 F.2d 70, 73 (D.C. Cir. 1991); Rinaldi v. General Dynamics Corp., 25 BRBS
128, 131 (1991). A finding of disability may be established based on a claimant’ s credible subjective
testimony. Director, OWCP v. Vessel Repair, Inc., 168 F.3d 190, 194 (5™ Cir. 1999) (crediting
employee’ s reports of pain); Mijangos v. Avondale Shipyards, Inc., 948 F.2d 941, 944-45 (5" Cir.
1991) (crediting employee’ s statement that he would have constant pain in performing another job).
Where a claimant seeks benefits for total disability and suitable alternative employment has been
established, the earnings established constitute the claimant’s wage earning capacity. See
Berkstresser v. Washington Metro. Area Transit Auth., 16 BRBS 231, 233 (1984).

The Fifth Circuit has articulated the burden of the employer to show suitable alternative
employment as follows:

Job availability should incorporate the answer to two questions: (1) Considering
clamant’s age, background, etc.., what can the claimant physically and mentally do
following hisinjury, that is, what types of jobsis he capable of performing or capable
of being trained to do? (2) Withinthiscategory of jobsthat the claimant isreasonably
capable of performing, arethere jobsreasonably availableinthe community for which
the claimant is able to compete and which he could redlistically and likely secure? . .
. This brings into play a complementary burden that the claimant must bear, that of
establishing reasonable diligence in attempting to secure some type of alternative
employment within the compass of employment opportunities shown by theemployer
to be reasonably attainable and available.

Turner, 661 F.2d at 1042-43 (footnotes omitted).
G(2)(a) Claimant’s Age Background, Experience, and Physical Limitations

Claimant wasbornin 1948, graduated high school, trained for twenty-seven weeksasaRadio
Microwave Repairman in the Army, served in Vietnam, and held nearly eighty jobs following his
dischargefromthe Army. (CX 23, p. 4-5). Although Claimant’ slifestyle was nomadic, he purchased
a house in Payson, Arizona, where he has lived since December, 2001. (Tr. 113). Based on
Claimant’ s past work experience, Ms. O’ Nelll testified that Claimant did not have any transferable
skills, and even though Claimant performed television repair work in the past, she did not think
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Claimant’sskillswereup to date. (Tr. 251). Theextent of Claimant’sworkplace injury, the limiting
pain symptomsand the aggravation of Claimant’ sunderlying PT SD are discussed, supra, SectionlV,
Part F(3).

G(2)(b) Jobsin Claimant’s Community

Employer’s vocational counselor identified numerous jobs in June 1999, August 2000, and
she updated those positions in August, 2002. See supra, Section |11, Part C(12). While some the
jobs identified by Ms. O’ Neill may have fallen within the light duty restrictions outlined by Drs.
Gimbal, McLean, and Zipnick, nojobfallswithin Claimant’ slimitations considering the demonstrated
work capability documented by Dr. Laitin of two hoursof work per week. Furthermore, Ms. O’ Nelll
was not informed of Claimant’s underlying PTSD and did not take that factor into account in
identifying alternative jobs. Accordingly, | find that Employer failed to establish any suitable
aternative employment based on Claimant’s age, background, experience, and limitations.

H. Average Weekly Wage

Section 10 of the Act establishes three aternative methods for determining a claimant’s
average annual earning capacity, 33 U.S.C. § 910(a)-(c), which isthen divided by 52 to arrive a the
average weekly wage, 33 U.S.C. § 910(d)(1). Empire United Sevedoresv. Gatlin, 936 F.2d 819,
821 (5" Cir. 1991). Consequently, the initial determination | must make is under which of the
alternatives to proceed.

H(1) Section 10(a)

Section 10(a), which focuses on the actual wages earned by the injured worker, isapplicable
if the Claimant has “worked in the same employment . . . whether for the same or another employer,
during substantially the whole year immediately preceding hisinjury.” 33 U.S.C. § 910(a). Empire
United Sevedores, 936 F.2d at 821; Duncan v. Washington Metro. Area Transit Authority, 24 BRBS
133, 135-36 (1990). Here, Claimant only worked for Employer during the month of December,
1996, and this time frame cannot be characterized as substantially the whole of the year making a
Section 10(a) calculation inappropriate.

H(2) Section 10(b)

Where Section 10(a) is inapplicable, the courts have found that application of Section 10(b)
must be explored prior to the application of Section 10(c). Palaciosv. Campbell Indus., 633 F.2d
840, 12 BRBS 806 (9" Cir. 1980), rev'g 8 BRBS 692 (1978). Section 10(b) applies to an injured
employee who wasworking in permanent or continuous employment at thetime of injury, but did not
work “substantially the whole year” prior to hisinjury within the meaning of Section 10(a). Empire
United Stevedores, 936 F.2d at 821; Duncan, 24 BRBS at 153; Lozupone, 12 BRBS at 153. Section
10(b) uses the wages of other workers in the same employment situation as the injured party and
directsthat the average weekly wage should be based on the wages of an employee of the same class,
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who worked substantially the whole year preceding the injury, in the same or similar employment, in
the same or neighboring place. 33 U.S.C. 8§ 910(b). Here, there are no similar situated workersinthe
record upon which to base a Section 10(b) calculation.

H(3) Section 10(c)

If neither of the previously discussed sections can be applied “reasonably and fairly,” then
determination of Claimant’ saverage annual earnings pursuant to Section 10(c) isappropriate. Gatlin,
936 F.2d at 821; Walker v. Washington Metro. Area Transit Authority, 793 F.2d 319 (D.C. Cir.
1986); Browder v. Dillingham Ship Repair, 24 BRBS 216, 218 (1991). Section 910(c) provides:

[S]uch average annua earnings shall be such sum as, having regard to the
previous earnings of the injured employee in the employment in which hewas
working at the time of the injury, and of other employees of the same or most
similar class working in the same or most similar employment in the same or
neighboring locality, or other employment of such employee, including the
reasonable value of services of the employee if engaged in self-employment,
shall reasonably represent the annual earning capacity of theinjured employee.

33 U.S.C. § 910(c).

The judge has broad discretion in determining the annual earning capacity under Section
10(c), Sproull v. Sevedoring Services of America, 25 BRBS 100, 105 (1991), Wayland v. Moore
Dry Dock, 25 BRBS 53, 59 (1991), keeping in mind that the prime objective of Section 10(c) isto
“arrive at asumthat reasonably representsaclaimant’ sannual earning capacity at thetime of injury.”
Cumminsyv. Todd Shipyards, BRBS 283, 285 (1980). Inthiscontext, earning capacity istheamount
of earnings a clamant would have had the potential and opportunity to earn absent the injury.
Jackson v. Potomac Temporaries, Inc., 12 BRBS 410, 413 (1980); Walker v. Washington Metro.
Area Trangit Authority, 793 F.2d 319 (D.C. Cir. 1986).

When making the calculation of Claimant’sannual earning capacity under Section 10(c), the
amount actually earned by Claimant is not controlling. National Steel & Shipbuilding v. Bonner, 600
F.2d 1288 (1979), aff’'g in relevant part, 5 BRBS 290 (1977). Therefore, the amount Claimant
actually earned in the year prior to his accident is a factor, but is not the over-riding concern, in
calculating wages under Section 10(c). Gatlin, 936 F.2d at 823. The Board will affirm a
determination of average weekly wage under Section 10(c) if the amount represents a reasonable
estimate of Claimant’ s earning capacity at the time of theinjury. Richardson v. Safeway Sores, Inc.,
14 BRBS 855 (1982).

Claimant arguesthat his average weekly wage is $450.00 per month because hewas required
to work twelve hours aday, seven days aweek at the rate of $60.00 per day. Additionally, Claimant
asserts that during the first two weeks of his employment, he worked beyond twelve hours on three
occasions for which he was paid $60.00. Employer asserts Claimant’s average weekly wage was
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$300.00 per week based on a five day work week and a wage rate of $60.00 per day. | find both
arguments overstate Claimant’ s earning capacity at the time of hisinjury.

Claimant testified that the longest period he could hold ajob was for about six months before
leaving, and he averaged two to three months per job. (Tr. 55-56). Sinceleaving the military in 1973,
Claimant held about eighty jobs. (CX 23, p. 5). Because Clamant’s wage earning capacity was
hampered by his pre-existing PTSD, | do not find it appropriate to base Claimant’s wage earning
capacity solely on the work he was performing at the time of hisinjury. Rather, | find the fairest
approximation of Claimant’s wage earning capacity is reflected by his actual earnings during 1995
and the eleven and one-half monthsheworked during 1996. During 1995, Claimant earned $2,898.00
fromHenry D. Sykes, and $15,680.84 from D& D Electronics. (CX 9, p. 2-3). During 1996, Claimant
earned $3,726.00 from Henry D. Sykes, $1,983.02 from Employment Contractors, Inc., and
$1,011.00 fromHargett Mooring & Marine, Inc. 1d. Whileworking for Employer in 1996, Claimant
worked fourteen days, including the day of hisinjury on December 15, at the rate of $60.00 per day
and he earned $60.00 in cash bonus paymentsfor performing extrawork. (Tr. 67; EX 3, p. 1-7). This
resultsin atota pre-injury wage payment of $900.00. Thus, from January 1, 1995 to December 15,
1996, Claimant earned a total of $26,198.86 for the preceding 102 weeks prior to his workplace
accident. Thisresultsinanaverage weekly wage of $256.85, and a corresponding compensationrate
of $200.27.

|. Penalties

Under Section 14(e) of the Act, “[i]f any installment of compensation payable without an
award is not paid within fourteen days after it becomesdue. . . there shall be added to such unpaid
installment an amount equal to 10 per centum thereof, which shall be paid at the same time as, but
in addition to, such installment, unless notice [of controversion] is filed . . . or unless such
nonpayment is excused by the deputy commissioner. . ..” 33 U.S.C. § 914(e) (2002).

Here, Employer terminated compensation benefits beginning on June 21, 2000. (CX 5, p. 1).
Employer did not fileanotice of controversion until April 16, 2001. (CX 3, p. 1). Accordingly, | find
Claimant is entitled to a ten percent penalty on all benefits due between June 21, 2000, and April
16,2001.

J. Conclusion

Claimant is not a Jones Act seaman because his connection to the DISCOVERY was only
transitory and his employment did not expose him to the perils of the sea. Claimant’s workplace
accident aggravated his underlying PTSD symptoms as documented by Claimant’s Veterans
Administration records, his testimony, and the fact that Claimant held numerous jobs prior to his
injury, but did not work at al following his injury. Dr. Zipnick’s recommended surgery is both
reasonable and necessary because Claimant, in consultation with Dr. Zipnick, consented to the
procedure, and the procedure had asixty percent chance of improving Claimant’ s pain symptomsthat
were related to his workplace injury. Because Claimant’s workplace accident caused his current
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physical condition, Claimant is entitled to Section 7 benefits, including reasonable mileage expenses
for attending appointments with his pain management specialist Dr. Laitin. The nature and extent of
Claimant’ s physical injury, which aggravated his underlying PTSD render Claimant totally disabled.
Claimant has not reached maximum medical improvement because he is contemplating undergoing
surgery with aview toward improvement. Considering the effects of Claimant’s pre-existing PTSD
and his demonstrated inability to keep a job for any substantial length of time, Claimant’s earning
capacity at the time of hisinjury is best measured by averaging his annual earning in the two year
period prior to his accident. This results in an average weekly wage of $256.85, and a minimum
compensation rate of $200.27 at the time of hisinjury. Because Employer terminated Claimant’s
benefits on June 21, 2000, and did not file a notice of controversion until April 16, 2001, Employer
is liable under Section 14(e) for aten percent penalty on all compensation payable during that time
period.

K. Interest

Although not specifically authorized in the Act, it has been an accepted practice that interest
at the rate of six per cent per annum is assessed on all past due compensation payments. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1974). The Benefits Review Board and the Federal Courts
have previously upheld interest awards on past due benefitsto insure that the employee receives the
full amount of compensation due. Watkins v. Newport News Shipbuilding & Dry Dock Co., aff'd
in pertinent part and rev'd on other grounds, sub nom. Newport Newsv. Director, OWCP, 594 F.2d
986 (4th Cir. 1979). The Board concluded that inflationary trends in our economy have rendered a
fixed six per cent rate no longer appropriate to further the purpose of making Claimant whole, and
held that "...the fixed per cent rate should be replaced by the rate employed by the United States
Digtrict Courts under 28 U.S.C. 8§ 1961. This order incorporates by reference this statute and
provides for its specific administrative application by the District Director. See Grant v. Portland
Sevedoring Company, et. al., 17 BRBS 20 (1985). The appropriate rate shall be determined as of
the filing date of this Decision and Order with the District Director.

L. Attorney Fees

No award of attorney's fees for servicesto the Claimant is made herein since no application
for fees has been made by the Claimant's counsel. Counsel is hereby allowed thirty (30) days from
the date of service of this decision to submit an application for attorney's fees. A service sheet
showing that service has been made on al parties, including the Claimant, must accompany the
petition. Parties have twenty (20) daysfollowing the receipt of such application withinwhich to file
any objections thereto. The Act prohibits the charging of a fee in the absence of an approved
application.

V. ORDER

Based upon the foregoing Findings of Fact, Conclusions of Law and upon the entire record,
| enter the following Order:
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1. Employer shall pay to Claimant temporary total disability compensation pursuant to 33
U.S.C. § 908(b) of the Act from December 16, 1996 and continuing, based on an average weekly
wage of $256.85, and a corresponding minimum compensation rate of $200.27.

2. Employer shal pay aten percent penalty pursuant to 33 U.S.C. § 14(e) of the Act on all
benefits payable between June 21, 2000 and April 16, 2001.

3. Employer shall provideto Claimant all future reasonable medical careand treatment arising
out of hiswork-related injuries pursuant to Section 7(a) of the Act, including, but not limited to Dr.
Zipnick’s recommended lumbar laminectomy at L5 and potentially L4, decompression of the L4-5
and S1 nerve roots, and mileage expenses at the rate of .365¢ per mile.

4. Employer shall be entitled to a credit for al wages paid to Claimant after December 15,
1996.

5. Employer shall pay Claimant interest on accrued unpaid compensation benefits. The
applicablerate of interest shall be calculated immediately prior to the date of judgment in accordance
with 28 U.S.C. §1961.

6. Claimant’ s counsel shall have thirty (30) daysto file afully supported fee application with

the Office of Administrative Law Judges, serving acopy thereof on Claimant and opposing counsel
who shall have twenty (20) days to file any objection thereto.

. gy

CLEMENT J. KENNINGTON
Administrative Law Judge
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